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Subchapter 26, Housing Affordability Controls, was repealed and a
new Subchapter 26, Housing Affordabilily Controls, was adopted as new
rules by R.2001 d.360, effective October 1. 2001. See: 33 N.J.R.
230(a), 33 N.L.R. 3432(b).

Chapter 80, New Jersey Housing and Morlgage Finance Agency, was
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SUBCHAPTER 1. GENERAL PROVISIONS

5:80-1.1 Authority

These regulations are issued pursuant to the authority of
the New Jersey Housing and Mortgage Finance Agency Law
of 1983, N.J.S.A. 55:14K-1 et seq., and specifically section
Sg thereof, N.J.S.A. 55:14K-5g.

Amended byR.?.ﬂOS d.219, effective July 5, 2005.

See: 37 N.LR. $70(a), 37 N-LR. 2476(a).
Rewrote the sechion.

5:80-12 Purpose and objective

(a) These regulations are established to effectuate and shall
be applied to accomplish the general purposss of the New
Jersey Housing and Mottgage Finance Agency including:

Supp. 6-17-13

1. Assuring the availability of reptal and owner-occu-
pied housing in the State of New Jersey (State);

2. Stimulating the construction, rehabilitation and im-
provement of adequate and affordable housing in the State
50 as to increasc the mumber of housing opportugities for
New Jersey residents, particularly those of low and mod-
erate income;

3. Enhancing the production capacity of the private
sector in meeting the housing needs of residents of the
State;

"4, Assisting in the revitalization of the Stato’s urban
areas; and

5. Responding to changing housing demographic and
eco2omic circumstances by the development of innovative
and flexible financing vehicles. ‘

Asnended by R.2005 d.219, effective July 5, 2005.
See: 37 N.LR. 970(a), 37 N.J.R. 2476(a).

In (a), inserted “in the State of New Jersey (State)” at the end of 1,
substituted “the State™ for “New Jersey” in 3, and substituted “by” for
“for” following “and economic circumstances” in 5.

5:80-1.3 General definitions

The following words and terms, when used in this chapter,
shall have the following meanings, unless the context clearly
indicates otherwise,

“Act” means the New Jersey Housing and Mortgage Fi-
nance Agency Law of 1983, P.L.1983, ¢.530 (N.JS.A.
35:14K-1 et seq.).

.“Agency” means the New Jersey Housing and Morigage
Finance Agency, created by section 4 of the Act, N.J.S.A.
55:14K-4.

“Assisted living” means a coordinated array of supportive
personal and health services, available 24 hours per day, to
residents who have been assessed to need these services, in-
cluding residents who require forrnal long-term care. Assisted
living promotes resident self direction and participation in
decisions that emphasize independence, individuality, pri-
vacy, dignity, and homelike surroundings.

“Assisted living residence™ (ALR) means a housing project
which 4 & facility licensed by the New Jersey Department of
Heslth and Senior Services to provide apartment-style hous-
ing and congregate dining and to assure that assisted living
services are available when needed, for four or more adult
persons unrelated to the proprietor. Apartment units in ATRs
offer, at a minimum, one unfuomished room, a private bath-
room, a kitchenette arid a lockable door on the unit entratice.
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decisions that emphasize independence, individuality, pri- ing and congregate dining and to assure that assisted living
vacy, dignity, and homelike surroundings. . services are available when needed, for four or more adult
R . . . persons unrelated to the proprietor. Apartment units in ALRs
«Assisted living residence” (ALR) means a housing project  offer, at a minimum, one unfurnished room, a private bath-
which is a facility licensed by the New Jersey Department of  room, a kitchenette and a lockable door on the unit entrance.
Health and Senior Services to provide apartment-style hous- ‘
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«“Collateral” means, with respect to any loan, those securi-
ties, mortgages or other instruments defined as eligible
pursuant to the terms of the Assignment of Collateral and
Trust Agreement relating to such loan.

“Collateral requirement” means, as of any date of calcula-
tion and with respect to any loan, the amount at which
collateral securing such loan is required to be maintained
pursuant to the terms of the Assignment of Collateral and
Trust Agreement refating to such loan.

“Executive Director” means the chief executive officer of
the Agency, appointed and employed pursuant to section 6]
of the Act, N.J.S.A. 55:14K-5j.

“Home Improvement Loan Program Commitment”
_ mcans the aggregate unpaid principal amount of home
improvement loans which a mortgage seller offers to deliver
and sell to the Agency and the Agency agrees to purchase,
such sale and purchase to be made under a Note Purchase

Agreement, .

“Housing project” or “project” means any work or under-
taking, other than a continuing care retirement community,
whether new construction, improvement, rehabilitation or
acquisition of existing buildings or units, which is designed
for the primary purpose of providing multi-family rental
housing or the acquisition of sites for future multi-family
rental housing, including an assisted living residence.

“Housing sponsor” means any person, partnership, corpo-
ration or association to which the Agency has made or
proposes to make a loan, either directly or through an
institutional lender, for a housing project. -

“HUD” means the United States Department of Housing
and Urban Development.

“Mortgage Purchase Agreement” means an agreement
entered into between a mortgage seller and the Agency
under which the mortgage seller agrees to deliver and sell to
the Agency and the Agency agrees to purchase mortgage
loans.

“Mortgage Servicing Agreement” means an agreement
entered into between a mortgage seller or other person
acceptable to the Agency and the Agency under which the
mortgage seller or other person agrees to service mortgage

loans purchased by the Agency from such mortgage seller

under a Mortgage Purchase Agreement.

“Note Purchase Agreement” means an 'agreement en-
tered into between a mortgage seller and the Agency under
which the mortgage seller agrees to deliver and sell to the
Agency and the Agency agrees to purchase single family
home improvement Joans.

“Notice of Acceptance” means the Notice of Acceptance
by the Agency to the mortgage sefler of an application.

80-5

“Primarily residential in character” as set forth in NJSA
55:14K-3(e) means:

1. With regard to an individual unit, structure, or
_property, that at least 60 percent of the net sheltered
area, mot including- areas for circulation, utilities and
common space, is or will be upon completion of sched-
uled improvements used exclusively as a residence for one
Or More Persons; or :

2. With regard to a project or area, that at least 60
percent of the properties in the area or 60 percent of the
floor area in the project, not including areas for circula-
tion, utilities, and open space, consists of units, properties,
or structures devoted primarily to residential use.

“Single family mortgage loan” means any mortgage loan
for a structure which contains no more than four dwelling
units, at least one of which is owner-occupied and may
include an owner-occupied single dwelling unit within a
condominium or cooperative apartment. Those areas which
are non-residential in use shall not exceed those specified by
the Federal Housing Administration Property Standards for
on¢ or two living units as in effect from time to time.

“Single family home improvement loan” means an eligible
loan for the rehabilitation or improvement of a unit or
structure which contains no more than four dwelling units
where at least 90 percent of the structure or single dwelling
unit is devoted to residential use and at least one such
dwelling unit is owner-occupied.

“Special needs project” means a project serving special
needs populations under the developmental disability hous-
ing programs, transitional housing revolving loan programs,
shelter plus care programs, HIV/AIDS programs, and simi-
lar special needs housing programs, the primary purpose of
which is to provide certain types of homes and/or communi-
ty-based supportive services to individuals and families who
are in need of such homes and/or services. Supportive
services range across a wide continuum of care and will vary
from person to person depending on their particular physi-
cal, psychosocial, and/or mental limitations, and may vary
for one person over time. Examples of targeted populations
that fall within a special needs project are:

1. Persons with AIDS/HIV-related illness;

2. Homeless;

Mentally ill;

Frail eideﬂy;

Alcohol and/or substance abusers;
Persons with physical disabilities;

Mentally retarded/developmentally disabled;
Pregnant/parenting teens;

o N o oW

Victims of domestic violence; and

Supp. 7-5-05
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10. Orphans, children in foster care, and children who
are wards of the Division of Youth and Family Services

(DYFS).
“State” means the State of New Jersey.

“Term sheet” means the statement of terms, constituting
part of the Notice of Acceptance of a2 commitment, govern-
ing the sale and purchase of mortgage loans pursuant to a
commitment,

Amended by R.1998 d.80, effective February Z, 1998,

See: 29 N.JR. 3214(s), 30 N.I.R. 539(b).
Inserted “Assisted living™, and “Assisted living residence”; and
rewrote “Housing Project” or "Project”.
Amended by R.1999 d.329, effective October 4, 1999.
See: 30 NJR. 3355(a), 31 N.LR. 2878(b). '
Inserted definition of “Special needs project”.
Amendéd by R.2000 d.132, effective March 20, 2000
See: 32 N.JJR. 191(a), 32 N.JR. 1055(a).
Rewrote “Special needs project™; and inserted “State”.
Amended by R.2005 d.219, effective July 5, 2005.
See: 37 NL.LR. 970(a), 37 NJ.R. 2476(a).
Rewrote the section.

5:80-1.4 Regulations regarding housing projects

(a) All Agency financing in connection with housing pro-
jects having more than 25 units, including eligible loans and
loans to lenders made with regard to housing projects, shall
be subject to NJ.A.C. 5:80-2 through 9, 17, 18, 20, and 29
through 32. Where appropriate, other regulations within this
chapter are specifically made applicable to housing projects.
NJA.C. 5:80-2 through 9, 17, 18, 20, and 29 through 32
shall not apply to:

1. The construction or rehabilitation of:

i. Continuing care retirement communities;

ii. Nontesidential facilities or structures (other than
those permitted within a housing project);

iii. Boarding houses;

iv. Residential developments having 25 dwelling
units or less; or .

v. Special needs projects;

2. The improvement, acquisition, operation, mainte-
nance or repair of housing projects or any other structure

or improvement financed by the Agency (other than that

determined by the Agency to constitute substantial reba-
bilitation); or

3. Any housing project for which construction or sub-
stantial rehabilitation commenced more than ome year
prior to the actual date of the Agency’s having provided
financing for the project.

Amended by R.1998 d.B0, effective February 2, 1998,

See: 29 N.JR. 3214(a), 30 N.IR. 535(b). )

. In (g), inserted “having more than 25 units,” following “Projects”,
and inserted references to subchapters 20, 2% and 30 through 32.
Amended by R.1999 d.329, effective October 4, 1999.

See: 30 N.J.R. 3355(a), 31 N.J.R. 2878(b).

Supp. 7-5-05

Int {a), updated references, and added (a)lv.
Amended by R.2005 4.219, effectivs July 5, 2005,
See: 37 N.LR. 970(a), 37 NJR. 2476(a).

SUBCHAPTER 2. ACTIONS REGARDING
HOQUSING SPONSORS

5:80-2.1 Rights of housing sponsors

(a) Wherever possible, the Agency will permit, provide
for and encourage the right of local housing sponsors to
exercise their own initiative and competence in the adminis-
tration of their assets and the conduct and operation of
housing projects, and exercise their rights and responsibili-
ties to the fullest extent permitted by law.

{b) The provisions of the Act pertaining to the regulation
and assumption of powers and duties of housing sponsors
shall be for the purposes of protecting the collateral for any
loan or loans; implementing or enforcing amy condition,
requirement or criterion for loans or any agreement be-
tween & housing sponsor and the Agency; securing the rights
and remedies of lenders and bondholders; and protecting
the interests of tenants at housing projects.

Amended by R.2005 d.219, effective July 5, 2005.
See: 37 N.JR. 970(z), 37 N.JR. 2476(z).

In (b), substituted “a” for "“the” following “or any sgreement be-
tween” and substituted “housing” for “the” preceding “projects”.

5:80-2.2 Consultation with housing sponsors

(a) Prior to the adoption, amendment, or repeal of any
rule governing the operation of Agency-financed housing
projects, the Agency shall:

1. Submit a proposed form of the rule to be adopted,
amended or repealed to the Office of Administrative Law
for publication in the New Jersey Register for the requi-
site public comment period, in accordance with the Ad-
ministrative Procedure Act, N.J.S.A. 52:14B-1 et seq.; and

2. Give housing sponsors or their agent(s) written
potice of the proposed rule to be adopted, amended or
repealed. The notice shall be given prior to or simulta-
neously with the date the proposed rule will be published
in the New Jersey Register for public comment.

-(b) The notice to housing sponsors shall consist of a copy
of the proposed rule to be adopted, amended or repealed
and shall indicate the date the public comment period
expires, as published in the New Jersey Register.

(¢) Any housing sponsor wishing to submit data, views, or
arguments concerning the proposed rule may do so in
writing prior to the expiration of the public comment period
as established in the New Jersey Register.

80-6
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(d) The Agency will consider all timely submitied data,
views, or arguments from housing sponsors before taking
final action on the rule to be adopted, amended or repealed.

(e) The Agency shall respond in writing to each housing
sponsor that has submitted data, views, or arguments
concerning the proposed rule.

(f) No rule governing the operation of a housing project
shall be effective unless adopted in substantial compliance
with N.J.A.C. 5:80-2.

(g) Upon substantial compliance with N.JA.C. 5:80-2, the
Agency may approve the proposed rule for final adoption.

Once the Agency approves the final version of the rule, it will .

be submitted o the Office of Administrative Law for
publication and adoption in the New Jersey Register.

() The Agency also shail give direct notice concerning the
adoption, amendment or repeal of any rules to any interested
patty who annually files a request for such information with
the Bxecutive Director.

(i) Whenever feasible, the Agency will circulaie to
housing, sponsors notices of proposed changes in Federal
Regulations that would affect the operation of Agency-
financed housing projects on which the Agency intends to
tely. The sponsor may submit comments or opinions on any
proposed changes to the Executive Director for possible
inclusion in the Agency comments. All comments will be
forwarded to the office or the individual that the Federal
Government designates in the notice.

Amended by R.1991 d.408, cifective August 5, 1991.
© See: 22 N.J.R. 3669(b), 23 NJ.R. 2306(b).
" Added new (a)l; clarified length of comment period and promulga-
tion process throughout section.
Amended by R.2005 d.219, effective July 5, 2005.
See: 37 NJ.R 970(a), 37 N.JLR. 2476(a).

In (a), substituted “the requisite” for “a 30 day™ preceding “public
comment period” in 1; in (b), deleted “30-day” preceding “public com-
ment period™; in (e), substituted “that has submitted “ for ©, submitting”
preceding “data™  and in (i), deleted “of the Agency” following
“opinfons on any proposed changes to the Executive Director™,
5:80-2.3 Temporary appointment of Agency
representative to perform functions on behalf

of housing sponsors

(a) The Agency will exercise its remedies and powers
under N.J.S.A. 55:14K-7b(6) only with regard to material
violations and only after reasonable notice and reasonable
opportunity to correct the violation has been provided to the
housing, sponsor in accordance with the procedures set forth
below. :

(b) General areas in which material violations could result
in Agency action include: '

1. A material violation by the housing sponsor of the
torms of any mortgage, mortgage note or regulatory
agreement between the Agency and the housing sponser;

80-7

2. A material violation by the housing spoasor of an
agreement with the municipelity under which it has been
granted tax exemption; :

3. A material violation by the housing sponsor of the
Act or any rules and regulations of the Agency;

4. A determination by the Agency that any loan or
advance from the Housing Development Fund pursuant to’
N.J.S.A. 55:14K-30 is in jeopardy of not being repaid.

(c) Specific material violations of the Act shall include,
but are not limited to, the following events, which shall
generally be sufficient to give rise to the exercise of remedies
under N.JS.A. 55:14K-7b(6) in ‘accordance with the
procedure noted in (¢) below. The time periods specified here
relate solely to initiating action under N.J.S.A. 55:14K-7b(6)
and are in no way intended to waive or supersede any time
period specified in any other contract, policy or procedure
and all obligations of the housing sponsor and any rights and
remedies of the Agency with regard -thereto remain
unchanged.

1. Violation of a subsidy contract as declared by HUD
which is not corrected to HUD’s satisfaction within the
time frame as established by HUD; . :

2. Failure to submit final cost certification within seven
months of substantial completion of construction;

3. Failure to submit a rent determination and annual
operating budget at least 30 days prior to the end of the
fiscal year; ,

4. Failure to submit the name of a qualified
management firm at least 30 days prior to the end of an
existing contract or 120 days prior to initial occupancy of
the project;

5. Failure to submit an accountant engagement
agreement at least 30 days prior to the end of the fiscal year
and/or failure to submit the certified annual audit within
five months after the close of the fiscal year;

6. Three months atrears of debt service;

7. Failure to maintain at required levels any reserve
account required by the Agency in conjunction with the
operation of the project;

8. Failure to correct a physical condition that
jeopardizes the safety of tenants or the public or the
integrity of any primary building system;,

9, Failure to pay any utility bill after the receipt of
written notice indicating that service would be terminated;

10. Failure to pay any lien or judgment, including
‘municipal * liens, which could jeopardize the financial
viability of the project.

(d) It is the obligation of the Agency to give written notice
to a sponsor that a condition exists which is of sufficient
gravity to warrant the exercise of remedies under N.J.S.A.

Supp. 11-21-05
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55:14K-7b(6). The Agency will provide written notice of the
specific material violation(s) to the sponsor, and may suggest
courses of action to correct the violation(s).

(e) The housing sponsor shall take the following comrective
. actions:

1. Within 15 days of the receipt of the notice described
in (d) above, the sponsor shall submit a statement to the
Director of Property Management of the Agency setting
forth its proposal for curing the violations indicated and a
definite time schedule for the corrective actions.

2. If the sponsor is umable to develop a statement
within 15 days, it shall submit a written request for an
extension of time to prepare the plan to the Director of
Property Management within the 15-day period.

3. The Director of Property Management may grant

extensions of time for up to an additional 30 days for

. submission of the statement outlining the actions that the
sponsor intends to take. '

4, During the time allowed for submission of the
statement, the Agency staff shall be available to meet with
the sponsor in order fo assist in the development of a
program of corrective actions. If the sponsor does not
submit a proposal, then the Director of Property
Management shall propose a corrective plan to the sponsor.

5. Upon receipt of a proposal from the sponsor, the
Director of Property Management may either accept the
plan or suggest alternatives or modifications to the plan in
writing to the sponsor,

6. If the sponsor is unwilling to accept the
modifications or plan stggested by the Director of Property
Management, then the sponsor may request in writing
within 10 days that the matter be referred to the Executive
Director, or his or lier designee, for decision on the plan.

7. Once the commitments by the sponsor are accepted
by the Agency, or an agreement is reached befween the
Agency and the sponsor, or a decision is made by the
Executive Director, the sponsor shall implement the
corrective actions within the time period specified in the
plan.

(0 Any violations of or failure to implement the corrective
plan shall be subject to the following:

1. The Executive Director shall bring the matter of
such failures and a recommendation of remedy to the
members of the Agency Board at the next regularly
scheduled public meeting that will allow sufficient time for
seven days written notice to be provided to the sponsor.
The written notice shall advise that the failure to
implement or abide by the recommended corrective actions
is being brought to the attention of the Agency Board and
that suspension of the sponsor may be requested.

2. The Agency Board shall hear the information
provided by the Executive Director along with any
information presented by the housing sponsor at a public
meeting prior to taking any action pursuant to N.J.S.A.
55:14K-7b(6). The Agency Board may, however, discuss
the matter at a session closed to the public if permitted by
N.J.S.A. 10:4-1 et seq.

-3. The decision by the Agency Board shall be final,
subjeet only to review by a cowtt of competent jurisdiction.

(g) Pursnant to the Act, persons appointed to administer
the affairs of the project after suspension of the housing
sponsor shall only serve for a period coextensive with the
duration of the original violation giving rise to the need for
the corrections or until the Agency is assured in a manner
satisfactory to it that the violation, or violations of a similar
nature, will not recur. Upon correction of the violation in a
reasonable and satisfactoty manner, the housing sponsor may
submit a request to the Agency for restoration of control back
to the sponsor. The Agency will respond to such request
within 30 days. During that period in which the Agency is
considering the housing sponsor’s request, the term of the
persons appointed to administer the affairs of the project will
continue.

(h) The regulations in this subchapter are intended to be in
addition to other powers and remedies which the Agency may
have at law or by agreement and shall not be deemed to
abridge any other rights or remedies of the Agency or the
Sponsor.

(i} Upon a vote by the Agency Board that there is an
immediate need to take action and a finding that failure to
take immediate action could jeopardize the health and safety
of tenants at the housing project or cause substantial hatm to
the financial viability or physical structure of the project, the
Agency may waive the regulations set forth above and
immediately implement appropriate action.

Amended by R.2005 d.219, effective July S, 2005,

See: 37 N.LR. 970(a), 37 N.J.R. 2476(a).
Rewrote the section. :

SUBCHAPTER 3. RETURN ON EQUITY

5:80-3.1 Authority

This subchapter is promulgated pursuant to authority of
N.J.S.A. 55:14K-5g and N.J.S.A. 55:14K-7a(6).

5:80-3.2 Housing projects rate of return

(2) For all eligible loans for Housing Projects made by the
Agency, the rate of refurn on its investment in the housing
project, as detenmined by the Agency (“stated equity™), which
can be paid or earned by the Housing Sponsor of the property
and improvements or its principals or stockholders, shall be
determined pursuant to N.J.A.C. 5:80-3.3 and be paid on a

Supp. 11-21-05 80-8
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cumulative but not compounded basis. This restriction shall

apply for the full term of the Agency’s loan and shall apply to .

return on investment earned or received upon construction
and rehabilitation of the housing or from the operations of the
housing or upon the sale, assignment or lease of the housing

_subject only to the applicable provisions, if any, of the
Agency’s regulations concerning the sale of projects owned
by nonprofit sponsors and transfer of ownership interests.

(b) Housing sponsors who have agreed to an annual rate of
return of less than eight percent pursuant to the Agency’s
former goveming statute, N.J.S.A. 55:14J-1 et seq., may
request a one-time increase in the rate that shall be calculated
pursuant to N.J.A.C. 5:80-3.3(f) upon meeting the following
criteria:

i 1. The housing project has funds, including
Development Cost (DCE) or Community Development
(CDE) Escrows operating, savings and investment
accounts and all other funds, accounts and escrows of the
project, of an amount equal to three months of operating
expenses (for senior citizens projects) or six months of

' operating expenses (for family projects) which includes

debt sérvice and reserve payments of the Agency-approved

annual budget in effect at the time of the request and after
deducting the following:

'i.  Decbt service arrearages; -
fi. Current unpaid invoices;

iii. Fully-funded tax, insurance, reserve for repair
and replacement and all other escrow accounts except
the DCE and CDE;

jv. The amount of anticipated or proposed repairs or
capital improvements; and ‘

v. Any other current obligation of the project.

2. The housing project has been current in all escrow and
debt service payments for the three fiscal years prior to the
request. :

3. The requircments at (b)1 and 2 above need only be
met at the time the sponsor seeks approval of the increased
rate of return. Once the sponsor qualifies and receives

approval of the increased rate of return, future distributions

of return on equity shall be governed by the rules at
NJA.C. 5:80-3.4. :

(c) Housing sponsors who meet the criteria in (b) above
shall be granted an increase in the annual rate of return
subject to the following conditions:

1. The increased rate of return shall be prospective
only, which inchides the year in which the sponsor applies;

2. Paymient of a $3,500 processing Tee;

3. Payments of the increased retum on equity shall be
subject to this subchapter; and

80-9

4., Amendments will be made to the appropriate
mortgage documents to reflect the conditions in (c)1 and 3
above.

Amended by R.1994 d.398, effective August 1, 1994.
See: 26 N.JR. 1186(z), 26 N.LR. 3163(b).

Amended by R:2005 d.219, effective July 5, 2005.

See: 37 NJ.R. 970(a), 37 NJ.R. 2476(a).

Amended by R.2005 d.408, effective November 21, 2005.
See: 37 NJ.R. 2596(a), 37 N.J.R. 4400(b).

Section was “Housing projects prior to January. 17, 1984™; in (a),
deleted “prior to January 17, 1984 and substituied “be determined
pursuant to NJ.A C. 5:80-3.3 and be paid” for “not exceed cight percent
per year”; rewrofe (b), deleted “up to eight pefcent,” from the
introductory paragraph of (c). ' '

5:80-3.3 Investment calculation for housing projects

(a) For each eligible loan made by the Agency for a
housing project, the Agency shall determine, at the time of
initial mortgage closing, the investrent made by the housing
sponsor. Investment shall include:

1. Actual cash or cash equivalent as determined by the
Agency; ,

2. Professional fees pledged toward approved project
cost; and

3. Any granis and/or loans proc;ured by the Sponsor to
the extent they are applied to Agency approved project
costs and to the extent they are not repayable from project
funds.

- (b) Any additional cash contributions made by the housing
sponsor subsequent to initial closing shall also be considered
investment, if such contributions' were used for project costs
approved by the Agency.

(¢) Increases in project value, as determined by an Agency
approved appraisal, may also be recognized as part of the
housing sponsor’s investment; however, no request for a
determination of increase in project value or rate of returmn
shall be made or recognized for a HUD Section 8 project with
a valid Housing Assistance Payment contract or if another
supetseding program or restriction is in effect that prohibits
such &n increase. : .

1. The following conditions must be met before an
increase in project value may be recognized by the Agency,
and the sponsor must satisfy the conditions required for
distribution of return on investment as described - in

" NJALC. 5:80-3.4:

i. The housing sponsor shall submit to the Agency
a written request for a determination of increased project
value, and shall submit with its request payment for the
new appraisal; and

ii. The project must not be in default in any of its
obligations under the Agency’s morigage loan
documents, must have fully funded escrows, and an
operating reserve of three months of operating expenses
(for senior citizen projects) or six months of operating
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expenses (for family projects), as applicable, which
includes debt service and reserve payments, and shall
post the reserve prior to taking any increased return on
equity. The operating expenses shall be calculated based
on the most recent Agency-approved annual budget. The
reserve shall femain at the Agency until the expiration of
the origina! mortgage term. If the operating reserve is
used, the valne of the equity base prior to the recognized
increase in value shall be reinstituted until the operating
‘reserve is again fully funded. The determination of a
fully-finded operating account eafter its  initfal
establishment shall be based on the Agency-approved
budget in effect at the then-current time.

2. Upon satisfaction of (c)1i and ii above, the Agency
will order the appraisal. Upon receipt and approval of the
new appraisal, the Agency may recognize an increase in
project value and determine the new equity base as the new
appraised value minus all existing debt on the project.

3. Any determination of an increase in investment shall
be prospective only, which includes the year in which the
housing sponsor applies.

(d) The housing sponsor shall be entitled to return on its
investment at rates established in accordance with (e) or (f)
below. It shall earn a return on any cash portion of its
investment from the date it is actually contributed and on the
non-cash portion of its investment from the date it is used
toward approved project costs. '

(e) For housing projects. that receive a loan from the
Agency under the New Jersey Urban Multi-family Production
Program, the rate of return on investment may not éxceed 12
percent.

() The Agency shall fix, at the time of the closing of the
loan, the rate of return that may be eamed or received by the
housing sponsor on its invesiment on a cumulative but not
compounded annual basis from the development, operation,
sale, assignment or lease of the housing project according to
the following schedule:

1. 'The Base Rate to be used in calculating the return on
investment pursuant to (c)2 through 6 below shall be equal
to the rate being paid on 30-year treasury boads at the time
of the mortgage closing. This Base Rate will be determined
by the Agency in its sole discretion using any reasonable
source of information;

2. For units occupied by individuals or families who at
the time of occupancy have a household income that is less
than 50 percent of the median income for the area in which
the project is located, the annual rate of returm on
investment may not exceed the then applicable Base Rate
plus six percent; ‘

3. For units occupied by families or individuals who at
the time of occupancy had a total household income of less
than 80 percent of the median income for the area, the

Supp. 11-21-05
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annual rate of return on investment may not exceed the
Base Rate plus four percent;

4. For all other units financed by the Agency, the
annual rate of return on mvestment may not exceed the
Base Rate plus two percent;

‘5. For developments that have a mix of units serving
populations with an assortment of income ranges, the
Agency shall determine the limit on the rate of return that
may be earned by the housing sponsor by pro-rating the
rate of retum based upon the number of units devoted to
the various income levels;

6. If the Agency determmes that as a result of
restrictions on development costs, rents or other factors,
that the actual amount of return on equity which can be
paid ih any year will be significanily below that atlowed by
the Agency pursuant to 2 through 5 above, the Agency may
set a return on equity limit which may be paid or earned on
an annual, cumulative but not compounded basis, not to
exceed the base rate plus 10 percent.

(g) For assisted living residences (ALRs) that receive a
loan from the Agency, the housing sponsor may receive a
return on investment annually as follows:

1. The first 20 percent annual refurn on investment;

2. When an ALR realizes a greatet than 20 percent
annual return on investment in any given year, a special
service subsidy fund shall be established and held by the
Agency in which the next 10 percent or ary part thereof
above the first 20 percent return on investment shall be
placed for the sole purpose of subsidizing rent and services
to the low and/or moderate income residents of the ALR

who may need assistance;

3. The housing sponsor may receive any and all annual
return on investment that is greater than 30 percent for that
calendar year in which it is earned.

Amended by R.1989 d.259, effective May 15, 1989.
See: 21 NUIR. 94(a), 21 N.LR. 1331(b).

Redesignated old (b) as (c} with no change in text and added new {(b)
regarding loans made under the New Jersey Urban Multi~Femily
Production Program. )
Amended by R.1998 d.80, effective February 2, 1998,
See: 29 NJR. 3214(a), 30 N.JR. 539(b).

Added (d).
Amended by R.2005 d.219, effective July 5, 2005.
See: 37 N.LR. 970(a), 37 N.JR. 2476(a).
Amended by R.2005 d.408, effective November 21, 2005.
See: 37 N.JR. 2596(a), 37 NIR 4400(b).

Section was “Housing projects on or after January 17, 1984”; rewrote
the section.

Case Notes

Tax abatement did not violate constitutional profits and dividends
Hmitation. Township of North Bergen v. City of Jersey City, 232
N.J.Super, 219, 556 A.2d 1255 (A.D.1989), certification denied 117 N.J.
632, 569 A2d 1334,

Next Page is 80-10.1
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5:80-3.4 Conditions required for distribution to the need for such a determination, in order to have such

(a) The following conditions must be met before a return
on investment will be authorized by the Agency:

1. A final mortgage closing must be held, unless a
waiver is granted in accordance with (b) below;

9, The project must be current in all financial obliga-

tions, including debt service, repair and replacement re-

~ serve and tax and insurance escrows. For purposes of this

paragraph, project reserve accounts shall be considered

current if they are funded to an acceptable level, as deter-

mined by the Agency, in accordance with the Agency’s
funding schedule;

3;»Compliance with all repairs required by the Agency

requirement waived, the housing sponsor must complete the
following to the satisfaction of the Executive Director:

1. Submission of Development Cost Certification.

2. Submission of Bank Statements on the Construction
Loan Account.

3. Execution of 2 Memorandum of Understanding set-
ting forth agrecment as to the final mortgage amount in-
cluding any funds necessary for final construction payment
and any additional development costs that are approved by
the Agency; and agreement, if applicable, regarding a re-
duction in the original mortgage loan amount.

(c) In addition to the conditions listed in (a) above, the

based upon the Agency’s most recent physical inspection  following conditions shall be met by assisted living resi-
report; dences (ALRs) before retum on investment shall be approved

4. All required reports and statements must be sub-
mitted by the housing sponsor;

5. Surplus cash must be available at the time of the
request; and

6. The housing sponsor must use forms as required by
the Agency when requesting a return on investiment.

(b) The requirement of a final mortgage closing prior to
receiving a teturn on investment may be waived by the
Executive Director if it is determined that the closing is being

by the Agency and disbursed to the housing sponsor:

1. The ALR shall have a sustaining occupancy for two
furll consecutive years; and

2. The operating reserve fund established pursuant to
NJALC. 5:80-1.4(c) 3 shall be fully funded with 75 days
worth of operating expenses, including expenses of ten-
ants’ meals and basic services.

Amended by R.1998 d.80, effective February 2, 1998.
See: 20 NIR. 3214(a), 30 N.LR. 539(b}.
Added (c '

(c).
delayed due to circumstances beyond the control of the hous-  Amended by R2000 d.132, effective March 20, 2000.

ing sponsor (for example, construction litigation). In addition

Next Page is 80-11 80-10.1
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See: 32 NJR. 191(a), 32 NJ.R. 1065(a).
In (a), added the Iast sentence in 2, inserted a new 3, and recodified
former 3 through 5 as 4 throagh 6.
Amended by R.2005 d.219, effective July 5, 2005.
See: 37 N.L.R. 970(a), 37 NJ.R. 2476(a).
Substituted “equity” for “investment” throughout.

5:80-3.5 Waiver - :

If the Agency grants any waiver pursuant to NJAC.
5:80-19 which by its nature affects a rate of return estab-
lished by this subchapter, then the Agency in granting such
waiver will establish a revised rate of return for any affected
project.

SUBCHAPTER 4. (RESERVED)

SUBCHAPTER 5. TRANSFER OF OWNERSHIP
INTERESTS

5:80-5.1 Definitions

The following words and terms, when used in this sub- .

chapter, shall have the following meanings, unless the con-
text clearly indicates otherwise.

“Cash proceeds” means that portion of the purchase price
paid by the buyer to the seiler in cash equivalent acceptable
to the Agency at closing or in successive years following the
closing as determined by the Agency.

“Closing” means the date on which title or other nterest
in the housing project is transferred from selier to buyer.

“Conversion” means transfers involving sale of the hous-
ing project owned by a nonprofit corporation to an owner-

ship entity having profit motivated status such as a limited -

partnership.

“Portfolio Reserve Account” means that fund established
pursuant to N.J.A.C. 5:80-59(b) intended primarily for
financial support for any housing project financed by the
agency.

“Purchase price” means the cash proceeds plus secondary
financing, if any, plus existing mortgage(s) assumed by the
buyer.

“Secondary financing,” both secured and umsecured,
means any portion of the purchase price that is not paid in
cash proceeds or by assuming an existing indebtedness.
Secondary financing will be permitted as set forth in
N.JAC. 5:80-5.7.

“Seller” means the existing mortgagor and owner of the
housing project having a loan from the Agency.

80-11

Amended by R.1990 d.504, effective October 15, 1990,
See: 22 N.LR. 1971(a), 22 NJ.R. 3220(a).

Definition for conversion amended; definitions for development
casts, housing project, limited dividend corporation, net proceeds,
resyndication and transaction cost deleted.

Amended by R2005 d.219, effective July 5, 2005,
See: 37 NJLR. 970{a), 37 N.J.R. 2475(a).
Deleted “Agency”.

5:80-5.2

_(a) To be effective, all proposed changes in ownership
interests of an Agency-financed housing project must re-
ceive the prior review and written approval of the Executive
Director. '

General policy

(b) The prior specific review and approval of the Agency
members is required if a proposed change involves a general
partner, or sharcholder with more than a 10 percent inter-
est, or where the change involves a transfer of control of the
housing sponsor.

(c) Changes in ownership processed under these rules
shail not result in a modification of the statutory, regulatory
or contractual requirements governing the liousing sponsor
and housing project except as may be provided in cases of
prepayment pursuant to N.J.A.C. 5:80-5.10.

(d) The Agency is under no obligation to approve the
transfer or resale, unless the proposed buyer has the finan-
cial sufficiency, organizational capabilities, background and
previous housing experience that will heip ensure that the
buyer will be capable of operating the project.

(e) The approval of the Public Housing and Development
Authority must be obtained where necessary pursuant to
N.IS.A. 55:16-1 et seq.

Amended by R.1990 d.504, effective October 15, 1990.
See: 22 N.JR. 1971(a), 22 NJR 3220(a). -

Text at (b) amended to include sharcholder and transfer of control
exception added to (d); provision on gencral partner’s withdrawal
Federal subsidy cantract deleted at (¢) and (g).

Amended by R.1995 d.247, effective May 15, 1995.
See: 27 N.JR. 265(a), 27 NJR. 1977(b).
Amended by R2005 d.219, effective July 5, 2005.
See: 37 NJR. 970(a), 37 N.J.R. 2476(a).

5:80-53 Applicability

(2) The regulations in this subchapter are applicable in
their entirety to all proposed changes to or transfers of
ownership interests except the following:

1, Changes or transfers that are fully encompassed by
the separate regulations involving nonprofit conversions
(N.JA.C. 5:80-6). The conversion regulation shall be
applicable to transfers involving conversions unless the
Agency determines that such treatment would jeopardize
the visbility of the housing project, in which case the
Apency, in its discretion, may apply these regulations to
such conversion. In the event, however, of any conflict or
inconsistency between the provisions of these regulations
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and N.JA.C. 5:80-6 as it applies to such conversion, the
provisions of NJ.A.C. 5:80-6 shall control;

2. Changes or transfers that represent the first sale of
partnership or shareholder interests in order to provide
syndication proceeds on nonprofit conversions, provided
‘such sale occurs within nine months of the conversion
closing;

3. Changes or transfers for pro;ects that had profit

motivated ownership status at initial mortgage closing and

where such changes or transfers occur within three
months of the Agency’s recognition of completion of
construction or rehabilitation of the project for projects
receiving both construction and permanent financing or
within three months following the mortgage closing for
projects receiving permanent financing only;

4, In the case of proposed changes or transfers of
ownership of assisted living residences (ALRs), if any
provision(s) of this chapter are in conflict with any provi-
sion(s) of NJ.A.C. 8:36 the prows:on(s) of N.J A.C. 8:36
shall govern.

(b) Changes or transfers that fall within (a)2 and 3 above
shall be governed by the general policy as set forth in
N.J.A.C. 5:80-5.2 as well as the required documents submis-
sion set forth in N.J.A.C. 5:80-5.6(a) for a modificd review,
In addition, the fee set forth at NJ.A.C. 5:80-5. 9(2)3 shall

apply except that in no event shall the fee be less than

$1,000.

(c) The ruies withiz this subchapter shall also be applica-
ble to changes or transfers in ownership in cooperative or

condominium projects financed by the Agency.:

Amended by R.1985 d.241, effective May 20, 1985,
See: 17 NJ.R. 505(a), 17 N.JR. 1258(b).

Old text delated and new text substituted.
Amended by R_1990 d.504, effective October 15, 1990.
See: 22 N.LR. 1971(z), 22 NJR. 323)(&)

Examples deleted from {a); cxrcptlon at (a)3 clarified; lower limit of
fee in (b) set at $1,000; (c) added.

Amended by R.1998 d.80, effective February 2, 1958.
See: 29 NIR. 3214(a), 30 NJR. 539(b).

In (a), added 4.

Amended by R.2005 d.219, effective July 5, 2005.
See: 37 NJ.R. 970(a), 37 NJR. 2476(a).

5:80-5.4 Procedore

{a) The seller must initially submit to the Executive Di-
rector a written request for approval of amy proposed
change in ownership. The request must contain a detailed
description of the terms of sale or other ownership changes
and a statement of the reasons for the proposed sale. The
seller must also identify in detail and in a written report, the
present physical, financial, management and tenant needs of

_the housing project. The Agency will review this report for

completeness and accuracy, may require additional informa-
tion or revisions to the report and may conduct its own
review of the housing project’s condition and operation.

Supp. 7-5-05

(b) All essential parties within the scller’s organization
documents must approve the transfer or sale. An affidavit
and opinion of the seller’s legal counsel must be submitted
to the Agency as proof of the legality of the transfer
pursuant to the seller’s Partnership Agreement or any other
document and alt applicuble laws and regulations. An
opinion of the buyer’s legal counsel may also be requested

by the Agency.

(c) In selecting the prospective buyer, the seller may
solicit as many proposals as it deems necessary, Bidding is
not required. The seller may negotiate among prospective
buyers to obtain the best financial package/offer. Full and
complete disclosure as to the nature and amount of the
transaction must be made in writing to the Agency.

(d) As a condition of approving the transfer, the Agency
will require that the housing project be restored to sound
physical condition in accordance with the report submitted
by the seller and the independent review by the Agency.
Deferred maintenance must be cotrected at the time of
transfer unless otherwise approved by the Agency. Neces-
sary repairs and capital improvements must be completed
within a time frame acceptable to the Agency. A schedule
for performing the work and a letter of credit or bond in the
amount needed to complete the work must be provided to
the Agency at closing. _

(e) Cash contributions must be safficient to fund both -
immediate and anticipated reserve needs. The mortgage
and all fees and charges due the Agency must be current at
the time of closing. All housing project reserve accounts
maust be funded to an acceptable level, as determined by the
Agency, within 12 months from the date of transfer in
accordance with the Agency’s repair and replacement fund-
ing schedule.

¢3) Contributions toward the purchase price from any
sources other than cash proceeds must be identified.

fg) Upon assignment and assumption of the Agency’s
mortgage, modifications shall be made to the mortgage
clearly specifying the Agency’s right to enforce these regula-
tions. - .

~ Amended by R.2005 d.219, effective July 5, 2005.

See: 37 NJR. 970(a), 37 NJR. 2476(a).

5:80-5.5 Scope of review

(2) The scope of the Agency’s review of transfer depends
on the nature of the interest to be transferred. A transfer
of 90 percent or more of the ownership interest requires full
review. Full review is also required in the following instanc-
es. .

1. Transfer of title from the seller to any other party;

2. Any conveyance or attempted conveyance by land
contract;
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5:80-5.8

3. Transfer of 90 percent or more of the interest in
the partnership/owner within a five year period,

4. A change in general pariners or management con-
trol of the owner.

(b) In other cases, the Agency in its discretion may
- conduct a modified review.

5:80-5.6 Required documents

{a) Required documents for a modified review must be
satisfactory to the Agency and include at least the following:

1. Administrative questionnaires for buyer;

2. Complete description as to the nature of the transi-
tion;
* 3. Copy of Partnership Certificate with proposed revi-
sions; - .

4. Any other documents determined by the Agency to
be necessary.

() The following additional documents may be i'equ.ired
for full review:

1. Previous Participation Certificates (form 2530) for
buyer;

_2. Experience questionnaire for buyer;
s, Buyer’s certified financial statements;

4. Legal opinion from seller’s attorney and, if request-
ed by the Agency, from buyer’s attorney,

5. Appraisal of property;
6. Physical inspection report approved by the Agency;

7. Financial report on project operations approved by
the Agency. -

Amended by R.1985 d.241, effective May 20, 1985,
Sec: 17 NJ.R. 505(a), 17 NJR. 1258(b).

Section substantially amended.
Amended by R.2005 d.219, effective July 5, 2005.
See: 37 NVR. 970(a), 37 NIR. 2476(a).

In (b), substituted “from” for “for” in 4.

5:80-5.7 Secondary financing

(a) Secondary financing, representing a portion of the
purchase price may be permitted by the Agency. However,
the following lmitations exist where secondary financing is
an element of the transaction:

1. The Agency will review and may restrict all second-
ary financing particularty where the secondary financing is
secured by a lien on the project;

2. Repayment of secondary financing cannot be taken
into consideration in determining the rents to be charged
tenants;
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3, The second mortgage, securify agreement, Or any
other debt instrument must be subordinate to any existing

mortgage of the agency;

4. In the event of a declaration of default on any
existing mortgage held by the Agency, the secondary
financing debt and all rights thereurder to rent or any
other project income or assets shall be assigned to the

Agency.

5:80-5.8 Return on equity

(a) The buyer shall assume the same rate of refurn on
equity that the seller had, The buyer's equity in the housing
project shall be determined in accordance with N.J.A.C.
5:80-3.3(a). : .

(b) The seller shall be limited to a cumulative, but not
compounded, return on its equity, from project operations
or sale, at the rate of return as determined by NJ.A.C.
5:80-3 and set forth in the mortgage and other contractual
docnments between the seller and Agency. '

1. Upon sale or other disposition of the project or any
interest therein, the seller shall be entitled to a return of
its equity in the project and any accrued but undistributed
return on its equity. Such return shall be conditioned
upon the Agency’s mortgage and any other supplemental
project financing from the Agency or other governmental
agency or department being assumed by the buyer, and
further conditioned upon the making of any required
project repairs or improvements, pursuant to NJ.A.C,
5:80-5.4(d), and the payment of all amounts due the
Agency and the funding of reserves pursuant to NJA.C.
5:80-5.4(e). The seller shall not be entitled to or paid
any return until such conditions have been met The
seller’s equity in the project shall be determined in accor-
dance with N.JA.C. 5:80-3.3(a). -

2. Upon sale or other disposition of the project or any
interest therein, the seller is not entitied to and may not
retain or be paid any more than its equity in the project
plus any accrued but undistributed return on its equity.
Any amounts realized in excess of the aforementioned
amounts less the total of the amounts listed below shall be
paid into the Multi-family Rental Investment Program:

L Any amount of the purchase price that is paid or
-escrowed in an Agency controlled account for repairs
or improvements pursuant to N.J.A.C. 5:80-5.4(d);

i, Any amounts paid to fund reserves pursuant to
NJAC. 5:80-5.4(e); and -

iii. Any mortgages or other suppiemental financing
from the Agency or other governmental agency or
department that are paid or assumed upon transfer.

3. Funds paid into the Multi-family Rental Investment
Program shall be used as provided therein or in the case
of a housing sponsor organized under N.J.S.A. 55:16-1 et
seq., such excess shall be distributed pursuant to said Act.

Supp. 7-505
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The funds deposited imto this program shall be used for
the purpose of providing loans to rental projects meeting
low and moderate income needs. ‘

4, In cases where the sale or other disposition of the
project includes a permitted prepayment of the Agency
mortgage, return on equity shall be governed by the
provisions of N.JLA.C. 5:80-5.10(b).

Amended by R.1990 d.504, effective October 15, 15990,
See: 22 NJR. 1971(g), 22 N.J.R. 3220(a).

References to rate of return on equity amended to. conform io
applicable statutes, in accordance with New Jersey Supreme Court
holding in Loweir Muin Street Associates v. New Jersey Housing and
Martgage Financing Agency, 114 NJ. 226 (1989).

Amended by R.1995 d.247, effective May 15, 1995.
See: 27 N.JR. 265(a), 27 N.LR. 1977(b).
Amended by R 2005 d.219, effective July 5, 2005.
Sece: 37 NJR. 970(a), 37 N.J.R. 2476(a).

5:80-5.9 Required payment and repayments

{2) At closing, the following payments and repayments
are required:

1. The buyer shall pay to the Portfolio Reserve Ac-

count a sum amounting to 3.25 percent of the purchase
price.

2. The buyer shall submit with its request for review, a
non-refundable fee of $5,000 which will be applied at
closing toward any payment or repayments due.

3. The seller shall pay to the Agency, as a processing
fee, an amount as determined by the Agency, to reim-
burse the Agency for its administrative cost in processing
the seller’s request to transfer ownership of the project or
any interest therein.

4, Any outstanding supplemental financing must be
paid at closing, unless the Agency determines the finan-

cial viability of the project is not jeopardized by the’

continuation of such suppiemental financing and the buy-
er assumes all supplemental financing.

(b) The Portfolioc Reserve Account is a fund established
by the Agency to provide support for any project financed
- by the Agency that is in need of financial assistance. The
Portfolio Reserve Account, and any interest or investment
income earned thereon, may be used, at the Agency’s
discretion, to fund debt service arrears and other operating
deficits, capital improvements, and repairs of amy project
that cannot fund these items from normal project income.
The Portiolio Reserve Account will enable the Agency to
assist projects in maintaining physical and fiscal viability so
as to preserve the housing units at rents that are affordable
to low- and mederate-income families. Eligibility for assis-
tance from the Portfolio Reserve Account shall be subject to
the terms and conditions as determined by the Agency.

Amended by R.1990 d.504, effective Qctober 15, 1990.
See: 22 NJR. 1971(a), 22 N.JR. 3220(a).
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References to fees amended to conform to applicable statutes, in
accordance with New Jersey Supreme Court holding in Lower Main
Street Associntes v. New Jersey Housing and Morigage Financing Agency,
114 NJ. 226 (1989); contribution to Portfolio Resetve Acoonat re-
quired in (b).

Amended by R.2005 d.219, effective July 5, 2005.
See: 37 N.LR. 970(a), 37 N.LR. 2476(a).

Case Notes

Regulation fimiting profits on project financed by state Housing and
Mortgage Finance Agency was invalid. Lower Main Street Associates
v. New Jersey Housing and Moarig. Finance Agency, 114 NJ. 226, 553
A2d 798 (1989).

Repulation imposing fees on sellers was invalid. Lower Main Street
Associates v. New Jersey Housing and Mortg. Fmanoe Agency, 114 N.J.
226, 553 A2d 798 (1969).

Prepayment regulations do not violate the terms of the N.J. Housing
and Mortgage Finance Agency, are statuforily authorized, and do not
violate plaintiff’s constitutional rights; regulation imposing closing fees
is unreasonable and thus invalid. Lower Main Sireet Assoc. v. N.I,
Housing and Morigage Finance Agency, 219 N.J.Super. 263, 530 A.2d
324 (App.Div.1987) affirmed in part, reversed in part 114 N.J. 226, 553
A.2d 798.

5:80-5.10 Prepayment

(a) Prepayment of the mortgage loan made by the Agen-
cy is prohibited, except as permitted in (b) below.

(b) Prepayntent of the Agency mortgage loan will be
permitted, with the prior written approval of the Agency,
provided all of the following conditions are met:

1. Sponsors of projects may prepay the mortgage at
any time following the 20-year period following the date
of the mortgage closing. However, any such prepayment
shall be conditioned upon the housing sponsor’s agree-
ment that: the Agency policies on tax, insurance and
repair and replacement reserves; the provisions of
NJS.A 5514KR-Tbh; and the statutory provisions at
NJSA. 55:14K-1 et seq. and the coresponding rules
under this chapter regarding tenant income eligibility,
tenant selection, rent increases, certification/recertifica-
tion of income, afffrmative fair housing marketing, and
transfer of ownership interests shall continue to be appli-
cable in their entirety to the sponsor, project and tenants
residing therein until the original expiration date of the
original mortgage loan, Such prepayment shall also be
conditioned upon the agreement of the sponsor to pay the
servicing fees and charges currently being paid by the
sponsor under the mortgage documents, through the re-
mainder of the original mortgage term, in order to cover
the administrative costs of the Agency in monitoring the
statutory and regulatory controls that will continue to
apply to the project. The Agency may require housing
sponsors to execufe a deed restriction or other appropri-
ate agreement upon prepayment whereby the sponsor
acknowledges the continuing statutory and regulatory con-
trol of the Agency and its obligation to pay fees and
charges determined by the Agency.
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2. Any repairs or improvements pursuant to N.JAC.
5:80-5.4(d) must be made prior to prepayment or an
amount sufficient to fund such repairs or improvements

must be paid into an Agency controlled escrow account

upon prepayment.
3. Al fees and charges due the Agency must be paid
prior to prepayment. ' 7
4. All supplemental financing on the project provided
by the Agency or other State agency must be prepaid,
- unless prohibited by the terms of that supplemental fi-
nancing or by (c) below or any other applicable law or
regulation. o
5. After prepayment, in implementing the provisions
of NJ.S.A. 55:14K-7b, the Agency will initially require
* the following: '

i. Submission of an annual budget;

ii. Submission ‘of annual audited financial state--

ments;

iii. Annual physical inspections conducted by the
-Apency. ‘

6. The Agency reserves the right to implement any of
the additional provisions of N.J.S.A. 55:14K-Tb, if deter-
mined by the Agency to be needed to preserve the
financial viability of the project or its status as a Jow-and
moderate-income project, to maintain the physical condi-
tion of the project or to help ensure the safety and well-
being of the tenants residing at the project.

--7. After prepayment, teturn on equity rules at
NJ:A.C. 5:80-3 shall continue until the expiration of the
original mortgage term or until the owner funds an
operating reserve account, whichever is sooner. Upon
funding of an operating reserve account, return on equity
rules shall terminate. The operating reserve shall be
equal to three months of operating expenses (for senior
citizen projects) or six months of operating expenses (for
family projects), which includes debt service and reserve
payments. The three/six months of operating expenses
shall be calculated based on the Agency-approved annuat
budget. Once established, interest earned on a fully-
funded operating reserve account may be withdrawn by
the owner upon written request to and verification by the
Agency that the account is fully-funded. If the operating
reserve is thereafter used, return on equity rules shall be
reinstituted until the operating reserve is again fully-
funded. The determination of a fully-funded operating
account after its initial establishment shall be based on
the Agency-approved budget in effect at the time the
project first established the operating reserve account.

(c) Notwithstanding (b) above, prepayment shall not be
approved or permitted in cases that would:

. 1. Cause the Agency to be in default under its obli-
gations to the bondholders of the bonds issued to finance
the project; ) '
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2. Jeopardize the contimiing tax exempt status of the
bonds; or :

3. Reduce or terminate subsidies to the project such
as HUD Section 8 or Section 236, unless a reduction or
termination is imposed by HUD or other issuing authority
and resilts in a renewal of the subsidy to the project that
will be sufficient to maintain the financial viability of the
project through the end of the original mortgage term.

(d) Upon prepayment of the Agency mortgage as provid-
ed in (b) abave, the Agency will endorse the mortgage for
cancellation so the Sponsor may cancel it of record. In
addition, upon prepayment, the statutory and regulatory
controls of the Agency at N.J.S.A, 55:14K~1 et seq. and this
chapter shall terminate for the Housing Sponsor and pro-
ject, except for those preserved by (b)1 above. The termi-
nation of the Agency’s statutory and regulatory comtrols
shall not affect the requirements, restrictions and obligations
of Housing Sponsors as mandated by NJ.S.A. 55:16-1 et
seq. or any other applicable statute under which the corpo-
rate entity of the Housing Sponsor was created.

(e) Tﬁe":'pmisions ‘of this section regarding prepayment
shall not apply to projects financed under the Agency's New
Jersey Urban Multi-Family Production Program (JUMPF).

(f) The provisions of this section that impose conditions
on prepayment regarding Agency policies on the insurance
and repair and replacement reserves, the provisions of
N.J.S.A, 55:14K-7b, and the repulations on transfer of
ownership interests and retum on equity shall not be appli-
cable to projects financed between October 15, 1990 and
January 17, 1995. :

Amended by R.1990 4.504, effective October 15, 1990
See: 22 NJR. 1971(a), 22 N.L.R. 3220(a).

Exceptions to prepayment prohibition added, in accordance with New
Jersey Supreme Court bolding in Lower Main Street Associates v. New
Jersey Housing and Mortgage Finance Agency, 114 NJ. 226 (1989).
Amended by R.1995 4.20, effective January 17, 1995.

See: 26 N.LR. 1187(a), 27 NJ.R_321(b).

* Amended by R.1995 d.247, effective May 15, 1995.

See: 27 N.IR. 265(a), Z7 NJ.R. 1977(b).
Amended by R.2003 d.88, effective March 3, 2003.
See; 3 NJ.R. 3415(a), 35 NJ.R. 1267(b).

In (c), rewrote 3.

Amended by R.2005 d.197, effective June 20, 2005.
See: 37 NJR. 569(z), 37 NJ.R. 2203(a).

In (b), rewrote 4; in (), substituted “that” for *which™ following
“permitied in ¢ascs” in the introductory paragraph; in (f), substituted
“that” for “which” preceding “impose conditions on prepayment”.
Amended by R.2005 d.219, effective July 5, 2005.

See: 37 N.I.R. 970(a), 37 N.IR. 2476(a).

Case Notes

Regulation preventing prepayment of mortgage loans without agency
approval was invalid. Lower Main Strect Associates v. New Jersey
Housing and Mortg. Finance Agency, 114 NJ. 226, §53 Ald 798
(1989).

Prepayment regulations do not violate the terms of the NJ. Housing
and Mortgags Finance Agency, are statutorily authorized, and do not
violate plaintiff's constitutionat rights; regulation imposing closing fees
is unreasonable and thus invalid. Lower Main Street Assoc. v. NI
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Housing and Mortgage Finazce Agency, 219 N.J.Super. 263 (App.Div.
1987), affirmed in part, reversed in part 114 NJ. 226, 553 A.2d 798.

5:80-5.11 Approval and disclosure requirements

(a) The Agency specifically reserves the right to investi-
gate and disapprove any prospective buyer or any other
party involved in the transaction including without limitation
all limited and general partmers, attorneys, syndicators, bra-
kers or consultants, as well as any partners or shareholders

thereof. Prior to its approval, the Agency may require any

party to disclose such information as may be reasonably
related to the transaction and may require any party to sign
such waivers, releases or affidavits as may be necessary to
authenticate or investigate the information requested.

() All reviews, inspections, reports and other determina-
tions received pursuant to these regulations shall be subject
to final review, approval and determination by the Agency.

SUBCHAPTER 6. . SALE OF PROJECTS OWNED
BY NONPROFIT CORPORATIONS TO
LIMITED PARTNERSHIPS

5:80-6.1 Definitions

The following words and terms, when used in this sub-
chapter, shall have the following meanings, unless the con-
text clearly indicates otherwise.

“Cash proceeds” means that portion of th.e, purchase price

paid by the partnership to the nonprofit in cash at closing or

in successive years following the closing.

“Cloging” means the final stepi of the procedure by which
title to a project is transferred from the nonprofit te the

partnership.

“Commitment Letter” means the initial propesal or letter
of intention submitted by the prospective purchaser of a
project, which outlines the parameters of the transaction
and the offer.

. “Community Development Escrow” (CDE) means that
fund established pursuant to N.JAC. 5:80-6.5(a)2 or

5:80-6.6(b)4 primarily for use in assisting’ community im-

provements or services related to the development.

“Conversion” means the overall transaction in which own-
ership is transferred from the nonprofit to a partnership.

“Development Cost Escrow” (DCE} means that fund
established pursuant to NJ.A.C. 5:80-6.2(¢) or 6.5(a)1 in-
tended primarily for use in improving or suppoiting the
project itself.

“Gross syndication proceeds™” means the sum of all capital
contributions.
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“Multi-Family Rental Investment Program” means the
program funded through the use of Agency administrative
funds and through payments as provided by NJAC

* 5:80-6.4 for the purpose of providing loans to rental projects

mecting low and moderate income housing needs.

“Net proceeds” means the gross syndication proceeds less

" the costs of the syndication. The net proceeds inciude all
‘payments made to or on behalf of the nonprofit and may

include interest due on deferred payments. The net pro-
ceeds may not be used for any purpose other than to pay
transaction costs or to fund the DCE or CDE unless
otherwise expressly authorized by the Agency. Net proceeds
does not include secondaty financing granted on the sale
from the nonprofit to the partnership.

“Nonprofit” means the nonprofit owner of a project that
is conveying its interest in the project and assigning its
Agency mortgage on the premises to the partnership.

“Operating deficits” means all obligations, to the extent
such obligations have not been or will not be paid in full out
of operating income, arising out of the management and
operation of the project, including without limitation:

1. Reserves; escrows or fees required by the Agency
or by law;

2, Taxes or payments in lieu of taxes;
3. Utility bills;

4. Legal, accounting and other professional fees in-
curred by the partnership which have received prior ap-
proval by the Agency,;

5. Insurance premiums; and

6. Judgments or settlemenﬁ approved by the Agehcy.

“Original Morigage Amount” means the amount of the
loan which was made to the nonprofit or its predecessors by
the Agency for development costs and was financed by
bonds issued by the Agency.

“Partnership” means the limited partnership, which quali-
fies as a limited dividend housing association pursuant to
N.J.S.A. 55:16-1 et seq., repealed by P.L.1991, c431, § 20,
which takes title to the project from the nonprofit.

“Portfolic Reserve Account” (PRA) means that fund
established by the Agency for the primary purpose of fund-
ing debt service arrearages and other operating deficits or
capital improvements of any project financed by the Agency
that cannot fund these items from normal project income.
Funds deposited in the PRA and the investment income
earned thereon will be available for use by the Agency for
the aforesaid purposes.
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5:80-6.2

“Project Subsidy Reserve Fund” (PSR) means that fund
established pursuant to N.J.A.C. 5:80-6.2(¢) or 6.6(b) in-
tended primarily for maintaining the operative viability of
Section 236 projects. :

“Purchase price” means the total amount of capital
pledged to the nonprofit sponsor including cash proceeds
and secondary financing.

“Stated equity” means an amount equal to 10 percent of
the revised total development cost determined by the Agen-
cy pursuant to N.JLA.C, 5:80-6.3.

“Surplus cash” means funds, including funds in the DCE
and CDE accounts, available after payment of equity distri-
butions, project expenses and operating deficits, including
the full funding of all required reserve accounts and pro-
posed capital improvements, plus:

1. 'Two to six months of the annual budgeted project
expense for senior citizen projects; or

2, Four to 12 months of the annual budgeted project
expense for family projects.

. “Syndication” means the admission of limited partners to
a partnership through the sale of partnership interests.

“Transaction costs” means those costs related directly to
the sale of the project which are paid by or on behalf of the
nonprofit. All transaction costs must be approved by the
Agency and include, with limitation, required fees and pay-
ments specified in N.J.A.C. 5:80-6.4 as well as professional
fees of the nonprofit and title insurance.

Amended by R.1985 d.241, effective May 20, 1985.
See: 17 NIR. 505(a), 17 NELR. 1258(b}.

- Added definition “Commitment Letter”.-
Amended by R.1989 d.524, effective October 2, 1989.
See: 21 NJR. 1509(b), 21 NJ.R. 3050(a).

Added new definitions: “Multi-Family Rental Investment Program”
and “Surplus cash.”

Revised “Partfolic Reserve Accournt” definition by specifying the
purpose of PRA fund. Added new language: “for the primary ...
aforesaid i
Amended by R.2005 ¢.219, effective July 5, 2005.

See: 37 NJR. 970(a), 37 NJR. 2476(a).

Rewrote the section.

5:80-6.2 Procedunres .

(2) The sale of a nonprofit-sponsored project to a limited
pattuership is a complex transaction and involves substantial
sums of money. Accordingly, the procedures in this section
governing the transaction are intended to insure the integri-
ty of the process and the protection of the nonprofit.

(b) The nonprofit may obtain such legal, financial and
other professional services as are necessary to investigate,
process and complete the transaction. The scope of all
services and compensation for same must be approved by
the Agency in advance. The amounts which can be paid for
all such professional services may not exceed limits and
hourly rates established from time to time by the Agency.
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Jf for any reason the conversion is mot completed and
approved services have been provided to the nonprofit, then
the Agency may, if requested by the momprofit, approve .
payment for professional services out of other assets of the
nonprofit including operating incorme.

(c) No member of the nonprofit, its employees or profes-
sional advisors shall receive any fees in conjunction with the
transaction other than those disclosed to and approved by .
the Agency. The president of the nonprofit, its attorney, the
purchaser and the purchaser’s attorney shall all provide
affidavits at closing stating that to the best of their knowl-
edge, no fees or payments have been made or will be made
to any member of the nonprofit corporation, its employees
or professional advisors other than those approved by the

Agency.

(d) Since the nonprofit may become a partner with the
purchaser of the development, the selection of same will be
primarily in the hands of the nonprofit. However, the fol-
lowing procedures must be incorporated into the selection
process: :

1. While public bidding procedures are not required,
equal information and opportunity must be provided to
all potential purchasers.

2. Initial proposals must be solicited from as many
interested parties as possible including all those on a list
of interested parties maintzined by the Agency.

3. All responses to proposals must be made in writing
and should be submitted in a sealed envelope directly to a
specific designee of the nonprofit on or prior to a certain
date. No proposals shall be opened prior to the specified
time and after the time set for submission of proposals,
no new proposals should be accepted.

4. Upon opening the proposals, the nonprofit’s desig-
nee shall immediately forward copies of all proposals to

the Agency.

5. The nonprofit shall evaluate the proposals taking
into account the ihitial purchase price offered; the
amount of secondary financing involved in the transac-
tion; the residual value to be returned to the nonprofit, if
any; management support and control; and a variety of
other business considerations. In evaluating all financial
considerations, present value calculations should be in-
cluded. .

6. "Upon the determination by the nonprofit as to
choice of purchaser, it should submit a recommendation
to the Agency along with a full report on the reasons
behind the decision and an affidavit as to compliance with
the procedures described in this section. As mortgagee,
final approval of the transaction shall rest with the Agen-

Cy.

(e) Within 21 days of the Agency’s approval of the pro-
posed sale of the project, the prospective purchaser shall
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deliver to the Agency security, in the form of cash, bond or
letter of credit, in an amount equal to five percent of the
cash proceeds. This security will be held by the Agency until
the purchaser has fulfilled its obligations under the Commit-
ment Letter, subject to terms and conditions approved by
the Agency. If the purchaser does not fulfill its obligations
in accordance with the Commitment Letter as approved by
the Agency within six months of the approval, then the
security funds shall be deposited by the Agency into a
Project Subsidy Reserve or Development Cost Escrow es-
tablished in the name of the nonprofit. If the proposed
purchaser demonstrates its willingness and ability to perform
its obligations in accordance with the Commitment Letter
and the transaction is not completed within six months of
the Agency’s approval, the security shall be returned to the
proposed purchaser except for an amount not to exceed
$15,000 to reimburse the nonprofit for its actual costs
incurred in the ettempted conversion.

(f) At closing, the purchaser must provide cash or letter
of credit in an amount equal to 30 percent of the cash
proceeds. The difference between the amount provided at
closing and the stated equity amount must be funded at
closing with cash or equivalents acceptable to the Agency.

(g) At closing, the purchaser shall deposit with the Agen-
cy a deed transferring title in the property back to the
nonprofit. This deed will be held in escrow by the Agency
subject to an agreement which authorizes the Agency to
record the deed if the purchaser fails to pay any installment
of the cash proceeds within 120 days of the date due.

Amended by R.1985 d.241, effective May 20, 1985,
See: 17 N.JR. 505(a), 17 NJ.K 1258(b).
Deleted “purchase agreement” and substtuted “Commitment Let-
ter”.
Amended by R.2005 d.219, effective July 5, 2005.
See: 37 NJ.R. 970(a), 37 NJR. 2476(a).
In (a), substituted “project” for “development”,

5:80—63 Determination of total development cost
Prior to granting its approval of the sale of the project,

the Agency will make a determination as to the total

development cost of the project. The total development cost
- shall include the original mortgage loan amount and may

include any supplemental financing provided by the Agency

or the State and any additional funds to be paid out of the

net proceeds which the Agency has determined.to be rea-

sonable and necessary for the development or financial

viability of the housing project.

Amended by R.2005 d 219, effective July 5, 2005.

Sec: 37 NJ.R. 970(a), 37 NJR. 2476(a).

5:80-6.4 Reqguired fees and repayments

(2) The following fees and repayments shall generally
apply to all sales. However, where the nonprofit can demon-
strate that the payment of such fees would be detrimental to
the viability of the project these provisions may be waived,
adjusted or deferred.

Supp. 7-5-05

1. At closing, the nonprofit shall pay to the Agency a
processing fee of one-half of one percent of the cash
proceeds including cash, existing mdebtedness assumed
and secondary financing.

2. At closing, the nonprofit will pay to the Agency for
return to the Revolving Housing Development and Dem-
onstration Grant Fund established under section 5 of the
Department of Community Affairs Demonstration Grant
Law of 1967, N.J.S.A. 52:27D-63, interest on any seed
money originally loaned (o the nonprofit. Such interest
shall be calculated at a rate of one percent above the
prime interest rate as reasonably determined by the Agen-
cy for each given year on the amount of outstanding
principal from the date on which any disbursement is
made until the time of repayment.

3. At closing, for projects subsidized under Section
236 the nonprofit shall pay 10 percent of the cash pro-
ceeds received and for projects subsidized under Section 8
the nonprofit shall pay 15 percent of the cash procceds
received into the Portfolio Reserve Account established
by the Agency. Funds deposited in the Portfolio Reserve
Account and the investment income earmed on those
funds will be used by the Agency to fund debt service
arrearages, operating deficits or essential capital improve-
ments of any project financed by the Agency that cannot
fund these items from normal project income.

4. Any supplemental mortgages or advances made by
the Agency to the nonprofit shall be repaid at ciosing.

5. There shall be paid from the interest income on the
escrow accounts a yearly administrative fee to the Apency
of $3,500 per project, which shall be assessed proportion-
ately against the respective accounts for the project to the
extent available.

6. In determining whether required fees and payments
pursuant to this section are to be waived, adjusted or
deferred or in determining the amount of funds which
may be allocated to a CDE on Section 236 projects, the
Agency will consider the factors set forth in (a)6i through
iv below. Accordingly, the nonprofit shall submit detailed
information on the following matters:

i. Operating revenue and expense pro]ectlons for
five years; '
fi. The rents expected to be charged at the develop-
ment assuming reasonable annual increases for five
years; ..
jii. The rents charged and expected to be charged at
comparable developments; and

iv. The effect of the requested action on (&)6i and fi
above.

Amended by R.2005 d.219, effective July 5, 2005.
See: 37 NJR 970{a), 37 N.LR. 2476(a).

In (), rewrote the first sentence in 2 and substituted “of” for “on”
following *effect” in fiv.
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S:80-65 Use of funds with regard to projects subsidized
under Section 8

(a) While the primary reason for permitting the sale and
syndication of Section 8 projects is to insure financial viabili-

ty of the project, a large portion of the proceeds will be -

available to the nonprofit to finance community activities.
Accordingly, after payment of the amounts required under
N.J.AC. 5:80-6.4, the proceeds of the transaction shail be
disbursed in the following manner:

1. There shall be deposited into a Development Cost
Escrow (DCE) for the project those funds remaining after
transaction costs are deducted from 60 percent of the
cash proceeds or the stated equity amount, whichever is
greater. With the approval of the Agency, the DCE shall
be used to fund debt service arrearages and other operat-
ing .deficits at the project, including appropriate funding
of required reserve accounts as determined by the Agency
and for such other purposes as may be approved by the
Agency as will improve the financial viability or physical
structure of the project or increase tenant safety and
“comfort. S

. -2, The balance of the cash proceeds shall be deposited
into a Community Development Escrow (CDE) in the
name of the nonprofit. With the approval of the Agency
these funds may be utilized by the nonprofit for any use
permitted -under (a)1 above or to increase amenities of
the project; reduce maintenance and feplacement costs of
the project; provide or assist desirable social services
benefiting the residents of the project or the comuiunity
in which it is located; and finance various community
development activities.

Amended by R.1989 d.524, cffective October 2, 1989.
Sec: 21 NJR. 1509(b), 21 NJ.R. 3050(a).
Changed text to “project” from “development” thronghout.
In (a}1: added “inclding ... determined by the Agency.”
Amended by R.2005 d.219, effective July 5, 2005. :
See: 37 NJ.R. 970(a), 37 NJ.R. 2476(2).

5:80-6.6 Use of funds with regard to projects subsidized

under Section 236 Interest Reduction Program

(a) These regulations recognize the essential difference
between the Section 236 and Section 8 Programs. In projects
subsidized through interest reductions, tenants must bear
the full responsibility for all other operating costs. Accord-
ingly, after payments required by NJA.C. 5:80-64, all
proceeds of the sale of the project will be primarily pledged
to easing the burden on the tenants by subsidizing repair
and maintenance or operating costs. If, however, the non-
profit can demonstrate that the project is in sound physical
and financial condition and will likely remain so for the
foresecable future, a portion of the proceeds or investment
income on the proceeds may be deposited into a CDE.

(b) All cash proceeds received on the sale of a project
subsidized under Section 236 shall, after payment of the
amounts required under NJA.C. 5:80-64, be deposited
into a Project Subsidy Reserve (PSR). The income and
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principal of the PSR may be utilized in the following
manner:

1. First to'pay any existing operating deficits, includ-
ing debt service arrearages of the project;

2. To fund any capital improvements or repairs that
are required for the viable operation of the project and
cannot be funded out of other reserves at the project;

3. ‘To provide an additional source of operating reve-
nue to assist in financing the normal operations of the
project, including debt service, so that future rent increas-
es can be moderated or so that rents may be maintained,
to the extent feasible, at a level that is appropriate to the
tenant population for which the development is intended;

4. After the nonprofit has demonstrated, based on
information required under NJ.A.C. 5:80-6.4(2)6, that
the funds in the PSR are not required for any of the
purposes listed in (b)1-3 above and will not be reguired
for the foreseeable future, it may request that a portion of
these funds or the investment income on these funds be
deposited into a CDE as described in N.LA.C. 5:80-6.5.

Amended by R.1989 d.524, effective October 2, 1989.
See: 21 NJR. 1509(b), 21 N.J.R. 3090(a).

In (b): deleted “of the fees” in regard to payments.-
Amended by R.2005 d.219, effective July 5, 2005. )
See: 37 NLR. 970(a), 37 N.IR. 2476(a). : .

Tn (), insested “of the amounls™ following “after payment” and
substitated “of* for “on” in the introductory parapraph; substitut
“project” for “development” throughout. .

5:80-6.7 Investment income earned on the PSR, DCE and
CDE '

(a) After the payment of the fee speciﬁed.in NJAC,
5:80-6.4(a)5, the investment income earned on the DCE
and CDE may be used: s

1. To fund current operating deficits and/or arrearag-
es including debt service arrearages of the project;

2. To pay the partners a return on equity to the extent
allowed by law and to the extent not paid from operating
revenues of the project, but only if there are no operating
deficits or arrearages at the project;

3. In accordance with the designated uses of the
accounts or for other purposes requested by the nonprofit
and approved by the Agency.

. (b) After funding the uses described in NJAC.
5:80-6.6(b)1-3 and the required fee specified in NJ.A.C.
5:80-6.4(a)5, the investment income on the PSR may be
utilized in the manner set forth in (a) above.

Amended by R.2005 4.219, effective July 5, 2005.
See: 37 NJ.R. 970(a), 37 NLR. 2475(a).
Substituted “project” for “development™ throughout.
5:80-6.8 Use of DCE and CDE for development of housing

(2) In addition to uses permitted under N.J.A.C. 5:80-6.5,
6.6, and 6.7, housing sponsors, or the authorized entity
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within the housing sponsor’s organizational structure with
financial control over the DCE/CDE accounts, may, with
Agency approval, use DCE and CDE funds, and interest
thereon, for the development, operation, maintenance, con-
-struction, rehabilitation or improvement of or investment in
additional housing within the community or in other com-
munities. DCE and CDE funds may only be used for such
purposes if the Agency determines that DCE and CDE
funds are not needed to insure the financial viability or
physical structure of the project. This includes, but is not
limited to, a finding by the Agency that the project has
surplus cash and that DCE and CDE funds are not néeded
for prov1dmg an additional source of operating revenue to
assist in financing any other aspect of the current or future
operations of the project.

(b) Housing sponsors, or the authorized entity within the
housing sponsor’s organizational structure with financial
control over the DCE/CDE accounts, may use DCE and
CDE funds as specified in (a) above or may deposit DCE
and CDE funds with the Agency to be used by the Agency
or by the Agency in conjunction with other developers for
the purposes and under the conditions outlined in (a) above.

New Rule, R.1989 d.524, effective October 2, 1989,
See: 21 N.JR. 1509(b), 21 N.J.R. 3090(a).
Renumbered 5:80-6.8, “Additional terms of purchase,” to 6.9.
Amended by R2000 d.132, effective March 20, 2000.
See: 32 N.JR. 191(a), 32 NJR. 1065(z).

5:80-6.9 Additional terms of purchase

(a) The terms and conditions between the selling non-
profit and the purchasing partnership may vary from trans-
action to transaction, However, the following matters should
be considered: *

1. The role of the nonprofit in the purchasing partner-
ship must be determined based on the past performance
record of the nonprofit and the extent to which it desires
to remain actively involved in the project;

2. Deferred purchase payments in the form of a debt
owed by the purchaser to the nonprofit will cnly be
permitted to the extent allowable under applicable bond
resolutions end shall incorporate at least the following
provisions:

i. The second mortgage, security agreement or any
other debt instrument must be subordinate to any
existing mortgage of the Agency; and

ii. In the event of a declaration of default on any
existing mortgage of the Agency, the debt and all rights
thereunder to rent or any other project income or
assets shall be assigned to the Agency; '

3. Upon sale or refinancing of the project, or upon
termination of the mortgage other than by default, any
remaining assets of the project may be shared among the
nonprofit, other pariners, the Agency and the municipali-
ty or municipalities in which the project is situated to the
extent allowed by law.
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Renumbered from 5:80-6.8 by R.1989 d.524, effective October 2, 1989.
See: 21 NJ.R. 1509(b), 21 N.I.R. 3090{a),
Amended by R.2005 d.219, effective July 5, 2005.
See: 37 NJR. 970(a), 37 NJR. 2476(2).

In (a), inserted “or municipalitics in which the project is situated”
preceding “to the extent allowed by law.”; and substituted “project” for
“development™ throughout.

§5:80-6.10 Tax obligations

(a) The partnership shall be responsible for all tax conse-
quences arising out of the sale of the project.

(b) All existing contractors shall be notified of the sale
and of the fact that they shall be responsible for the
payment of all New Jersey sales tax and other taxes arising
out of the loss of nonprofit status by the owner from the
date of closing forward.

Renumbered from 5:80-6.9 by R.1989 d.524, effective October 2, 1989.
See: 21 NJ.R. 1509(b), 21 NJ.R. 309a),
Amended by R.2005 d.219, effective July 5, 2005.
See: 37 N.J.R. 970(a), 37 NJ.R. 2476(a).
In (a), substituted “project” for “prafit”,

5:80-6.11 - Approval and disclosure requirements

The Agency specifically reserves the right to mvestigate
and approve any party involved in the trangaction including
without limitation all limited and general partners, attor-
neys, syndicators, brokers or consultants, as well as any
partners or shareholders thereof. Prior to its approval the
Agency may require any party to disclose such information
as may be reasonably related to the transaction and may
require any party to sign such waivers, releases or affidavits
as may be necessary to authenticate or investigate the
information requested.

Renusnbered fmm 5:80-6.10 by R.1989 d.524, effective October 2, 1989,
Sce: 21 NJR. 1509(b), 21 N.J.R. 3090(a).

5:80-6.12 Requests for use of escrow funds

All reguests for the use of escrow funds or the investment
income earned thereon must receive written approval by the
Agency in accordance with procedures adopted from time to
time by the Agency.

Renumbered from 5:80-6.11 by R.1989 d.524, effective October 2, 1989,

See: 21 N.JR. 1509(b), 21 N.J.R. 3090(a).

Amended by R.2005 d.219, effective July 5, 2005,

See: 37 NJR. 970(2), 37 N.JR. 2476(a). ‘
Substituted “requests for the use” for “use” preceding “of escrow

funds”,

5:80-6.13 (Reserved)

Repealed by R.1985 d.241, effective May 20, 1985.
See: 17 NJR. 505(a), 17 NJR. 1258(b).
Renumbered from 5:80-6.12 by R.1989 d.524, effective October 2, 1989.

See: 21 N.LR. 1509(b), 21 NJR. 3090(a).
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SUBCHAPTER 7. TENANT SELECTION
STANDARDS

5:80-7.1 Definitions

The following words and terms, when used in this sub-
chapter, shall have the following mesnings, unless the con-
text clearly indicates otherwise.

“Affirmative Fair Housing Marketing Plan” is a plan to
. attract those people who would least likely apply for resi-
dence.

“Disabled person” means a person who has a disability as
defined in section 223(d) of the Social Security Act, 42
US.C. § 423(d), or a pesson who has a “developmental
disability” as defined at 42 U.S.C. § 6001(8).

“Displaced person” means a person or family who has
been displaced by governmental action ot whose dwelling
has been extensively damaged or destroyed as a result of a
disaster declared or otherwise formally recognized pursuant
to Federal disaster relief laws,

“Elderly family” is one in which the head of household,
spouse or sole member is 62 years of age or older, handi-
capped. or disabled. :

“Family” is two or more persons sharing residency and
related by blood, marriage or operation of law, or who
demonstrate a stable relationship which has existed over a
period of time. '

“Handicapped” is a person having a physical or mental
impairment which is expected to be of long continued and
indefinite duration and which substantially impedes his or
her ability to live independently and which is of such a
nature that such ability could be improved by more suitable
housing conditions.

“Household” is one or more persons which share or will
share a residence. '

“Housing needs” is circumstances beyond the control of a
family which are not one of the priorities set forth such as
substandard housing, overcrowding, living with family or
others, dangerous neighborhood, housing unsuitable because
of medical reasons, etc.

“Minority” is a household of which one or more of whose
members are either Black, Hispanic, American Indian or
Orental. A white person would be considered a minarity if
‘he were living in a predominantly black neighborhood.

Amended by R2005 d.219, effective July 5, 2005,
Sec: 37 NJ.R. 970(a), 37 NIR. 2476(a). -

Rewrote “Disabled person” and “Displaced person” and deleted
“HUD*.
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5:80-7.2 General policy

(a) The process of .screening applicants and selecting
future residents is a crucial one. On one hand, a housing
owner must keep units occupied to minimize vacancy loss
and maintain cash flow. On the other hand, the owner
must also take the time to screen applicants and to select
only those applicants who will be responsible residents and
meet HUD eligibility requirements.

(b) Careless selections can result in vandalism, high re-
pair costs, costly evictions and increases in vacancies. To
avoid such problems as much as possible, each owner should
develop reasonable tenant selection procedures.

(c) The procedures should be designed to select appli-
cants who will not only meet the tenant eligibility require-
ments for HUD’s subsidy programs but will also be respon-
sible tenants. The procedures should instruct project staff
on at least:

'1. How to screen tenants;
2. Fair Housing and Equal Opportunity laws;
3. Required preferences and economic mixes;

4. Limitations on admission of single. pe_rsbns and
_over-income applicants; and T

5. How to select tenants from among cligible appli-
‘cants.

(d) In the case of assisted living residences (ALRs), all -
ALRs are subject to the New Jersey Department of Health
and Senior Services screening requirements as set forth in
NJAGC. 836 and the requirements of the New Jersey
Department of Health and Senior Services, Division of
Consumer Support andfor the New Jersey Department of
Human Services, Division of Medical Assistance and Health
Services. :
Amended by R.1998 d.80, effective February 2, 1998

See: 20 NJR. 3214(a), 30 NLR. 539(b).
Added (d). ‘

5:80-7.3 Screening criteria
(a) The Agency supports the owner’s desire to select
responsible tenants.

(b) Owners are expected to exercise sound judgment in
the tenant selection process. The fact that an applicant
qualifies for program benefits does not mean that he or she
is a suitable tenant.

(c) Owners may consider the following factors when
screeping applicants. These factors are not all inclusive and
the absence of any of these factors is not sufficient reason to
reject an applicant, Costs of credit checks and home visits
may be charged as a project expense.

1. Demonstrated ability to pay rent and make timely
. payment.
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2. Comments from prior landlords: Tenants with his-

(b) Handicapped, disabled, displaced and substandard

tories of damaging "units are obviously high risks. The  housing applicants shall be treated as follows:

endorsement of at least two prior landlords is preferable
over the judgment of a present landlord. A responsible
tenant may receive a bad recommendation just as a bad
tenant might receive a good recommendation from the
present landlord. The other landlord’s interests are not
always the same as the owner’s interests,

3. Good credit references: Although the benefits of a
credit check are debatable, credit checks may be useful
when no rent-paying history is available. However, the
lack of a credit history may not automat:cally dlsquahf)r an
applicant,

4. Housekeeping habits: So-called “home visits” can
be particularly valuable to make certain that the applicant
maintains his or-her housing unit in an acceptable man-
ner. ‘ ‘

5:80-74 Non-discrimination

(a) Owners must comply with all Federal, State or local
fair housing and civil rights laws and regulations and with all
equal opportunity requirements set forth in N.LS.A.
55:14K-1 et seq., Agency regulations, and HUD'’s adminis-
trative procedures. Federal and State laws provide that
owners may not discriminate based upon race, color, creed,
religion, sex, national origin, age or handicap. Any comi-
plaints alieging violations of civil rights laws will be referred
to the Agency or to HUD's Regional Oifices of Fair Hous-
ing and Equal Opportunity for possible compliance actions.

{b) Owners must also comply with requirements imposed
in Agency and HUD program statutes, regulations and
administrative procedures. These administrative require-
ments prohibit restrictions on certain classes of persons.
Examples of prohibited practices are shown in Exhibit A.
This figure is not intended to be all inclusive,

(c) Owners are subject to all civil rights laws and Agency
and HUD administrative requirements on non-discrimina-
tion. These civil rights laws and administrative require-
ments apply to the process of accepting applications and
selecting tenants from among cligible applicants as well as
to the process of assigning units. Under civil rights laws, an
owner may not place minority tenants in one part of the
project and non-minority tenants in another part.

(d) In partially assisted Section 8 projects (that is, those
with less than 100 percent of the units under a Section 8
contract), HUD administratively requires that assisted ten-
ants must be dispersed throughout the project. Note: In
projects designed for both elderly and non-elderly families,
owners may place elderly and non-elderly families in sepa-
rate areas of the project.

5:80-7.5 Priorities and preferences

{a) Owners may give priority or preference for admission
to otherwise eligible applicants in (b} and (c) below so long
as such priorities 2nd preferences are consistent with' the
fair housing laws and the owner’s Affirmative Fair Housing
Marketing Plan.
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1. For all units, owners must give preference to appli-
cants who are either living in substandard housing or are
displaced by government action or activity.

2. For alt units designed specifically for the elderly,
owners must give prority to elderly, handicapped and
disabled applicants on an equal basis.

3. For all barrier free or partially barrier free units
designed specifically for handicapped or disabled persons,
owners must give first priority to handicapped or disabled
persons who need the modified design to permit them to
operate independently with comparative ¢ase under nor-
mal circumstances. All other handicapped or disabled
persons will be given second priority. The elderly will be
given third priority.

{c) Residency preference shall be zs follows:

1. While owners may not require local residency as a
pre-requisite for admission, with Agency and HUD dp-
proval, owners may give priotity to residents of the munic-
ipality (here defined as the smallest unit of government,
that is, town, city, county) in which the project is located.

2. The Agency will approve the use of local residency
preferences only if such preferences will not be inconsis- .
tent with egual opportunity requirements or frusirate
achievement of the goals of the Affirmative Fair Housing
Marketing Plan. For example, if the Agency determines
that affirmative marketing goals and objectives cannot
reasonably be achieved with a residency preference for all
units, the Agency may deny a request for use of residency
preferences or approve it for only a portion of the units.
For example, where the affirmative marketing goal is five
or 10 percent of the units in a project, the agency may
approve a residency preference for only 95 or 90 percent
of the units. Residency preferences may be used during
initial rent-up &nd to fill vacancies occurring subsequent
to the rent-up period.

i. When applying residency preferences, persons ex-
pected to reside in the municipality as a result of
current or planned employment must be counted as
residents. “Planned employment” means that an indi-
vidual has a bona fide offer to work in the municipality.

i, If there are applicants on the chronological wait-
ing list, the owner may select a resident over a mon-
resident even if the non-resident is higher on the
waiting list or exhibits.greater need. However, if there
are no eligible residents on the waiting list, an owner
cannot hold a unit open until an ellgxble resident is
found.

iif. If certain categories of applicant's are targeted
on the Affirmative Fair Housing Marketing Plan and if
there are insufficient numbers of such applicants who
are residents of the mumc:pahty, then the owner must
solicit those applicants from outside the municipality.
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(d) In the case of assisted living residences (ALRs),
preferences and priorities may be set according to the New
Jersey Medicaid procedures and guidelines or the guidelines
of any other insurer that may be paying for the costs of
services to the applicant. - . o

" Amended by R1998 d.80, effective February 2, 1998.
See: 29 NJR. 3214(s), 30 NIR. 539(b).
‘Added ().

5:80-7.6 Limitations on admission of over-income tenants

() When applicants who are income-eligible and other-
wise qualified are available, the owner may not lease any
anit to an applicant whose income exceeds the applicable
income limit.

(b) The owner may lease such units to over-income appli-
cants only after he or she has exerted good faith effort to
attract income-eligible applicants and such applicants are
not available.

(c) Under no circumstances may an owner lease more
‘than 30 percent of the units to over-income applicants
without the prior written approval of the Agency.

(d) "At BMIR, rent supplement or 236 projects, an owner
also must obtain the prior written approval of the HUD or
the Contract Administrator.

(e):'_At Section 8 projects, an owner also must obtain prior
written. HUD approval, except in older projects where the
Section 8 Contract allows up to 20 percent.

(f)- Before admitting any over-income applicant in accor-
dance “with these regulations, the owner must certify in
writing that:

1. He or she has made all assisted units committed
under the contract available for occupancy by eligible
families; ‘

2. He or she had taken all reasonable steps to attract
income-eligible applicants; :

3. No income-eligible applicants were available when
the over-income applicant was selected for admission.

(g) The owner must retain this certification in the over-
income tenant’s file.

" (h) If an owner fails to comply with the provision of this
section, the Agency may invoke any remedies available
under NJ.S.A. 55:14K-1 et seq. or Agency regulations. In
addition, the HAP contract and/or Section 8 regulations
provide that HUD may reduce the number of units under
the HAP contract, invoke other remedies available under
the contract or consider such failure as grounds for suspen-
sion or debarment from HUD programs.

(i) Xn the case of assisted living residences (ALRs), where
the owner has made a good faith effort to attract income-
eligible applicants as provided in (b) 2bove but there is no
income-eligible applicant available, an ALR owner may be

80-23

permitted to rent an income-restricted unit to an over-

income applicant, provided that:

1. The ALR adheres to the provisions of {a), (c), ()
and (g) above; and .

2 The ALR rents the next available non-restricted
ALR unit to the next income-eligible applicant who ap-
plies.

Amended by R.1998 d.80, effective February 2, 1998.

Sec: 29 NJ.R 3214(a), 30 NJR. 539(b).
Added ().

' 5:80-7.7 Non-immigrant student aliens

(a) The Housing and Community Development Act of
1980 prohibits HUD from making housing assistance avail-
able to non-immigrant student aliens.

(b) A non-immigrant student alien is a person who:

1. Has a foreign residence which he or she has no
intention of abandoning; S '

2. Is a bona fide student qualified to pursue a full
course of study; and

3, Was admitted to the United States temporarily and
solely for the purpose of pursuing a full course of study at
an established institution of learning or other recognized
place of study i the United States, particularly designed
by him or her and approved by the Attorney General
.after consultation with the Department of Education of
the United States.

(<) Non-immigrant student alien also means the alien
spouse and alien minor children of such student as long as
the spouse’s and children’s right to be in the United States
depends on the alien’s right.

(d) If an applicant identifies himself or herself or his or
her spouse as a student the owner must request proof of
United States citizenship, and ask the applicant to sign a
statement certifying that he or she is not a non-immigrant
student alien. An example certification form may be found
as Exhibit B.

5:30-7.8 Prohibited conditions for admission

(a) In screening applicants for admission, owners may not
impose irrelevant admissions criteria that are used to screen
out otherwise eligible applicants.

(b) Physical examinations: Owners may not routinely re-
quire that all elderly applicants undergo physical examina-
tions as a condition of admission. However, if the owner
has reason to believe that the applicant’s physical condition
is such that his or her admission might have an adverse
impact on the rights of other tenants to enjoy their units, or
that he or she might mot be able to care for the unit and
carry out his ot her obligations under the lease, the owner
may require the applicant to furnish evidence of his or her
ability to live independently (with or without attendant
care). In the case of assisted living residences, screening of
applicants’ physical or medical conditions shall be conducted
in accordance with N.J.A.C. 8:36. : :

Supp. 7-5-05
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(c) Donations or contributions: Owners of rental projects
may 1ot require a donation, contribution or membership fee
as a condition of admission. Of course, owners of coopera-
tive housing projects may charge membership fees.

HOUSING AND MORTGAGE FINANCE AGENCY

EXHIBIT A
EXAMPLE OF PROHIBITED DISCRIMINATION
PRACTICES

Class Civil Rights Laws and HUD Statutes, Regula-

Repulations tiong and Administrative
Regquirements

Religion, Race, No prioritics or applica-

Color, Creed, Na- tion criteris, (c.g. varia-

tional Origin tions in charges or depos-
its) based upon race,
creed, color, religion, or
national origin . )

Sex No renting units to single  In elderly housing, no dis-
persons of one sex and not  crimination against fe-
the other ' . maleg/males because dis-

proporticnate mixture of
sexes

Ape No minimum or maximum No maximmm age for el-
apes unless necessary to derly. In housing for dis-
normal operation (e.g. ¢l-  abled and handlcapped
derly project), or required  minimum age is IR, no
by State or local law minimum may be set

) abave ape 18
Children In family housing no dis-
crimination against fami-
lics with children

Class Membership No discrimination against

socio-cconomic classes
{c.g. welfare recipients,
single parent bouscholds,
ete.)

Membership in No priority to members of

Sponsoning Organi- sponsoring afganizations.

zation No discrimination aginst

- _Aonmembers

Handicapped No discrimination solely

becanse of handicap

Agency Statutes, Regulations and Administrative Require-
ments

No person shall be discriminated against because of race,
religious principles, color, national origin or ancestry by the
agency, any housing sponsor, any institutional lender, or any
loan originator or agent or employee thereof in conmnection
with any housing project or eligible loan. No persons shall
be discriminated against because of age in admission to, or

continuance of occupancy in any housing project receiving

assistance under this act except for any housing project
constructed under a governmental program restricting cccu-
pancy of at least 99 percent of the dwelling units to persons
62 years of age or older and any members of their immedi-
ate households or their occupant surviving spouses, or con-
structed as a retirement subdivision or retirement communi-
ty as defined in the “Retirement Community Full Disclosure
Act”, P.L. 1968, c.215 (C.45:22A-1 et seq.). Any person who
violates the provisions of this section is a disorderly person.

Supp. 7-5-05
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EXHIBITB |
FORMAT OF ADDENDUM TO APPLICATION
FOR HOUSING ASSISTANCE

By law, housing assistance cannot be provided to any
rionimmigrant student-alien or the alien spouse and minor
children of such alien (Section 1436a of Title 42, U.S.C.).

Definition of Nonimmigrant Student-Alien: (1) an alien
having a residence in a foreign country which he or she has
ne intention of abandoning, who is a bona fide student
qualified to pursue a full course of study and who is

- admitted to the United States temporarily and solely for the

purpose of study at an established institution of learning or
other recognized place of study in the United States, partic-
ularly designated by him or her and approved by the Attor-
ney General after consuitation with the Department of
Education of the United States, which institution or place of
study shall have agreed to report to the Attorney General
the termination of attendance of each nonimmigrant student
and if any such institution of learning or place of study fails
to make reports promptly the approval shall be withdrawn,
and (2) the alien spouse and minor children of any such
alien if accompanying him or her or following to join him or
her, .

I certify that I have read the information above and that I
am not a nonimmigrant student-alien, and that no others in
my household are nonimmigrant student-aliens.

Applicant Date

WARNING: Section 1001 of Title 18 U.S.C. provides:
“Whoever, in any matter within the jurisdiction of any
department or agency of the United States knowingly and
willfully falsifies ... a material fact, or makes any false,
fictitious or fraudulent statements or representations, or
makes or uses any false writing or document knowing the
same to contain any false, fictitious or fraudulent statement
or entry, shall be fined not more than $10 000 or imprisoned
not more than five years, or both.”

Amended by R.1998 d.80, cffective February 2, 1958.
Sec: 29 NJR. 3214{a), 30 N.J.R. 539(b).
In (b), added a third sentence,

SUBCHAPTER 8. OCCUPANCY REQUIREMENTS
REGARDING INCOME

5:80-8.1 General applicability

(a) The rules within this subchapter shall apply to all
Agency-financed housing projects except as provided in (b)
below.

Next Page is 80-24.1
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(b) For housing projects assisted by subsidies from HUD,
or financed with the proceeds of tax exempt bonds pursuant
to the Internal Revenue Code or financed by a loan which is
insured or guaranteed by the United States or any agency
thereof or financed or assisted, in whole or in part under
any program of the United States (collectively, “Federal
Programs”), the rules, regulations andfor requirements un-
der the Federal Programs for occupancy requirements re-
garding income shall be used in addition to or in place of, as
appropriate, the rules within this subchapter. Reference to
any State or Federal statutes shall include any amendments
or reenactments which have been or may be made as to
such statutes.

(c) For purposes of this subchapter, “family” means:

-“‘11. For projects receiving subsidies under Section 236
Gr Seition 8 Programs, the same as defined under the
applicable Section 236 or Section 8 rules, regulations or
réguirements; or :

"*2. - For all other projects, Iwo OT MOIC PErsons who live

or expect to live together as a single household in the
same dwelling unit or an individual at Ieast 18 years of
age who is not a full-time student.

R.1977 d.71, effective March 4, 1977.
See: -9 NLR. 62(c), 9 NJR. 164(c). .
Amended by R.1983 4.470, effective November 7, 1983.
See: 15 NJ.R. 1212(a), 15 NJ.R. 1860{a).
Increased maximum gross agpregate family income from $26,850 o
$45,000. Also added new (b).
Amended by R.1985 d.241, effective May 20, 1985,
See: 17 NJ.R. 505(a), 17 N.JR. 1258(b).
Subsections (c) through (f) added.
New Rule, R.1986 d.258, effective July 7, 1986,
See: 17 NJ.R. 1620(a), 18 N.JR. 1373(b).
Amended by R.1994 d.300, effective June 20, 1994.
Sees 26 NJR. 8(a), 26 NLR. 2569(a).
Amended by R.2005 d.219, effective July 5, 2005.
Sce: 37 N.J.R. 970(a), 37 NJ.R. 2476(a).

5:80-8.2 Maximum gross aggregate family income
(a) Admission to housing projects shall be limited to
families whose gross aggregate family income at the time of
admission does not exceed six times the annual rental or
carrying charges approved by the Agency except for families
with three or more dependents, whose incomes may be up
to seven times the annual rental or carrying charges. Annual
rental or carsying charges shall include the value or cost of
heat, light, water, sewerage, parking facilities and cooking
‘fuel that are provided to or incurred by the family in
connection with its occupancy of ‘a dwelling. In addition,
carrying charges include rent normally associated with rental
projects as well as other costs associated with cooperative
apartments. There may also be included an amount equal to
six percent of the original cash investment of the family in a
mutual or cooperative housing project and the value or cost
of repainting and replacing any fixtures or appliances.

'(b) Notwithstanding (a) above, the Agency, in conjunc-
tion with any financing, may impose income limits at levels
lower than those set forth above.

80-24.1

New Rule, R.1985 d.241, effective May 20, 1985.

See: 17 NJ.R. 505(a), 17 N.JLR. 1258(b).

Amended by R.1986 d.258, effective July 7, 1986.

See: 17 NJ.R. 1620(a), 18 N.L.R. 1454(b). -
Recodified from section 1 and substantially amended.

Amended by R.1994 d.300, effective June 20, 1994,

‘See: 26 NJR. 8(=), 26 NJ.R. 2569(2).

Amended by R2005 d.219, effective July 5, 2005.
See: 37 NJ.R. 970{a), 37 NJ.R. 2476(2).

5:80-83 Occupancy requirements for housing projects
(a) For housing projects financed by the Agency with the
proceeds of bonds where the interest is exempt from Feder-

al taxation, and where the project must contain a certain

number of units to be occupied by individuals of specified
income levels pursuant to section 142(d}(1) of the Internal

‘Revenue Code (Code), at all times during the qualified

project period as defined in section 142(d)(2)(A) of the
Code, at least 20 percent of the residential units shall be
occupied by individuals whose income is 50 percent or less
of area median gross income or at least 40 percent of the
residential units shall be occupied by individuals whose
income is 60 percent or less of area median gross income
(the “income-restricted units”). In allocating the units in a
project which is to contain income-testricted units, the
Agency may require the distribution of such units among the
different sized units to reflect the same percentage distribu-
tion as the number of different sized units bears to the total
number of umits. A greater percentage of the income-
restricted units may, however, be allocated to the larger
units. Additionally, income-restricted units shall be distribut-
ed throughout the project such that the tenants of such units
will have equal access to and enjoyment of all common
facilities of the project. If there are changes in Federal law
or in the Code or regulations with regard to the above-
referenced matter, the Agency may adjust the above re-
quirements accordingly. .

(b) In assisted living residences financed by the Agency
with the proceeds of Agency bonds where the interest on
the bonds is exempt from Federal taxation, either not less
than 20 percent of the units shall be occupied by individuals
whose income is 50 percent or less of area median gross
income, or not less than 40 percent of the units shall be
occupied by persons whose income is 60 percent or less of
area median gross income, at all times during the qualified
project period as defined in section 142(d)(2)(A) of the
Code (the “income-restricted units”).” All ALRs shall re-
serve 10 percent of the income-restricted units for occupan-
cy by persons whose monthly income does not exceed 300
percent of the monthly Federal Supplemental Security In-
come (SSI) benefit amount (which amount is determined
and published annually by the Social Security Administra-
tion), unless such 10-percent utilization requirement is
waived or reduced for the applicable region of the State or

~ Statewide by the New Jersey Comsmissioner of Health and

Senior Services (Commissioner) pursuant to NJSA.
26:2H-12.17 or any Ssuccessor statute. Income-restrcted
units shall be distributed throughout the project such that
the residents of such units shall have equal access to and
enjoyment of all common areas of the project.

Supp. 7-5-05
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(c} For assisted living residences financed by the Agency
with the proceeds of bonds where the interest is not exempt
from Federal taxation, 20 percent of the units shall be set
aside for persons whose incomes are 80 percent or less of
the area median income. Ten percent of the 20 percent of
the units set aside shall be reserved for persons whose
monthly income does not exceed 300 percent of the monthly
Federal Supplemental Security Income (SSI) benefit amount
(which amount is determined and published annually by the
Social Security Administration) unless such 10-percent uti-
lization requirement is waived or reduced for the applicable
region of the State -or Statewide by the Commissioner
pursuant to N.J.S.A. 26:2H-12.17 or any successor statute.

. New Rule, R.1985 d.241, effective May 20, 1985.
See: 17 N.LR. 5(3(a), 17 N.JLR. 1258(b},
Amenided by R.1986 d.258, effective July 7, 1986.
See: 17 N.IR, 1620{s), 18 N.IR. 1373(b).
Recadified from section 2 and substautlally amended
Amended by R.1998 d.80, cffoctive February 2, 1998,
See: 29 N.IR. 3214(a), 30 N.ILR. 539(b).
Added (b) and {c).
Amended by R.2005 d.219, effective July 5, 2005.
See: 37 NJR. 970(=), 37 N.I.R. 2476(z).
Rewrate the section.

5:80-8.4 Special Multiple Family Unit within Housing

Projects located in municipalities affected by

casino gaming .

(a) Special Multiple Family Units may be approved and

designated by the Agency in accordance with this Section on
application by the Housing Sponsor where the Agency
determines the municipality wherein the project is located is
experiencing housing shortages as a result of the authoriza-
tion of casino gaming. | .

(b} A Special Multiple Family Unit is a dwelling unit
specifically designed to accommodate two or more families
as defined in N.J.A.C. 5:80-8.1(c), and which has been so
certified by the Agency after adequately meeting the follow-
ing minimum criteria;

1. The dwel]mg unit has separate sleeping areas, each
with adequate privacy, for each family; and

2. The dwelling unit has separate full bathrooms, each
with adequate privacy, for each family; and

3. The rental of the dwelling unit compkes with all
relevant State and local occupancy laws,

(c) For purposes of determining income eligibility for
admission into a Special Multiple Family Unit, the gross
aggregate family income of each family is to be considered
separate and apart from the gross aggregate family income
of the other family or families occupying the unit. The full
rental and carrying charges of the unit are to be used in
determining cach family’s eligibility for admission, notwith-
standing each family’s planned or actual percentage contri-
bution toward those charges, provided there is a written
consent in the lease holding each family jointly and sever-
ably liable for these charges.

Supp. 7-5-05

(d) A single family is deemed to exist among two or more
individuals if those individuals have a joint personal eco-
nomic relationship, other than their mutual interést in rent-
ing the same dwelling umit. Joint ownership of personal
assets, comringling of personal accounts, economic depen-
dency among the individuals, and/or the joint filing of
income tax returns shall be evidence of a joint personal
economic relationship.

(e} The rental of urits to families must be consistent with
Federal housing and tax laws and/or regulations, where such
laws or regulations apply. to government-financed develop-
ments or Agency tax-exempt bond financing of such devel-
opments.

(D The rental of Special Multiple Family Units, irrespec-
tive of the income levels of tenants therein, shall not be
considered the rental of units to low and moderate income
families for purposes of meeting Federal and State require-
ments to provide a certzin percentage of units for those of
low and moderate income, pursuant to NJA.C. 5:80-8.3.

New Rule, R.1986 d.258, effective July 7, 1986.
See: 17 NJR. 1620(s), 18 NJR. 1373(b).

. Amended by R.1994 d.300, effective June 20, 1994.

Soe: 26 NJ.R. 8(2), 26 N.J.R. 2569(z).

5:80-8.5 Recertification of income

The procedure for calculation and certification of gross
aggregate family income in determining a family’s eligibility
for admission to a housing project as required under this
subchapter shall be conducted as set forth in NJ.A.C
5:80-20.

Amended by R.1986 d.258, effective July 7, 1986,

© See: 17 NJR. 1620(s), 18 N.IR. 1373(b).

Recodified from section 3 and substantially amended.
Amended'by R.1994 d.300; effective June 20, 1954,
See: 26 NJR. 8(a), 26 N.J.R 2565(a). :

SUBCHAPTER 9. RENTS

5:80-9.1 Purpose

It is the express purpose of the following regulations to
promote the statutory functions and obligations of -the
Agency by ensuring that the rents andfor carrying charges
applied in housing projects are sufficient to. pay normal
operating, maintenance and utility costs; provide an ade-
quate rate of return to individuals or corporations that
provide capital to assist in the development of housing
projects; provide debt service payments adequate to protect
the financial interest of the Agency and its bondholders;
provide reserves for repair and replacement; and ensure
adequate, safe and sanitary housing for the low and moder-
ate income families that the Agency was created to serve.

Amended by R.1991 d.334, effective July 1, 1991.

80-24.2
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See: 22 NJR. 2389(b), 23 N.L.R. 2055(a).
Specification added. .

Case Notes

Rent increase at housing project was adequate and not excessive. In
the Matter of the Application for a Rental Increase at Jasontown I
Apariments, 96 NJ.A.R.2d (HFA) 1. :

5:80-9.2 Applicability

The rules within this subchapter shall apply to alt housing
projects: In the event the housing project is assisted,

directly or indirectly, by the Department of Housing and

Urban Development (HUD) or is financed by a loan from
the Agency which is insured or guaranteed by the United
States, or any agency thereof, the Agency may utilize the
rent_regulations, requirements or criteria for such project
“which is prescribed, utilized or required by HUD or such
gua‘rantor or insurer. In the event there are any inconsis-
tencies between these rules and the regulations, require-
“ments or criteria of HUD or other United States agency
insuring or guaranteeing the Agency loan, the latier shall
prevail.

New Rule, R.1991 d,334, effective July 1, 1991
See: 22 N.JR. 2389(b), 23 N.JR. 2055(a).
0OUd section 9.2, “Rent determination” was recodified to 9.3,

5:80-9.3 Rent determination

(a) At Jeast once each year, each housing sponsor shall
make a determination of the rents andfor carrying charges
to be applied in the housing project. Hereinafter, the term
«“rent” shall be construed to include carrying charges and
the term “housing sponsor” shall be construed to include a

" properly authorized representative of the housing sponsor.

Next Page is 80-25
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An annual rent determination shall be made regardless of
whether or not a rent increase is being requested.

(b) The rent determination shall be in the form of a
resolution or letter from the sponsor.

Amended by R.1991 d.334, effective July 1, 1991.
See: 22 NIR. 2389(b), 23 NIR. 2055(a).

Text on supporting documentation recodified to 9.4; text on rent
determination recodified from 2.2, determination to occur once, at any
time, during each year.

Case Notes

Proposal for rent increase procedures cited (11 NJ.R. 304); rent
varying power under former NJAC. 5:18-1.2; rent control ordinance

cannot restrict rent increase approved by State agency for a State

financed, supervised and regulated housing project. Overlock Terrace
Management Corp. v. Rent Control Board of West New York, 71 N.X.
451, 366 A.2d 321 (1976}, ‘ :

5:80-9.4 Rent increase appliéation

(a) Housing sponsors desiring to implement a rent in-
crease of an amount greater than three percent of the
current rent, or the increase which would be derived by
multiplying the current rent by the increase, if any, in the
overall Consumer Price Index for New York-Northeastern
New Jersey as published by the United States Department
of Labor, Bureau of Labor Statistics as of September 30 of
the year preceding,the year in which the increase is sought
to be implemented, whichever is less, or for a project
receiving subsidy, assistance, insurance or guarantee by
HUD shall submit a rent increase application to the Agen-

cy’s Director of Property Management. The application shall

consist of the rent determination and the following support-
ing documents:

Supp. 7-505
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1. Name of sponsor, location of housing project, num-
ber of apartments of each type;

2. Date of initial occupancy;

3. For Section 236 developments, a status report on
the housing project’s implementation of its current encrgy
conservation plan;

4 A narrative statement of the reasons for the rent
increase;

5. Most recent certified audit report prepared in ac-
cordance with Agency regulations;

6. Summary of income and expenses for the preceding
12 month period prepared on an accrual basis for non-
federally subsidized housing projects. For all projects
with Federal subsidy, monthly operating reports will be
required for the preceding three months;

7. Annual budget on which the requested rent in-
crease is based; and

8.- Copy of notice to tenants in accordance with
N.J.AC. 5:80-9.6. '

(b) In housing projects where there is a valid Housing
Assistance Payments contract, in accordance with which
rents are or may be adjusted, the sponsor is not required to
submit a rent increase application. Rents will be adjusted
in accordance with the contract without resort to the rules
within this subchapter, except that the sponsor shall still be
obligated to make the rent determination as required by
NJAC. 5:80-9.3. '

(c) In housing projects where there is no Housing Assis-
tance Payments contract or other subsidy, assistance, insur-
ance or guarantee from HUD, the sponsor is not required
to submit a rent increase application for an annual rent
increase for an amount not greater than the lesser of:

1. Three percent of the current rent; or

2. The increase which would be derived by mutltiplying
the current rent by the increase, if any, in the overall
Consumer Price Index for New York-Northeastern New
Jersey as published by the United States Department of
Labor, Burcau of Labor Statistics as of September 30 of
the year preceding the year in which the increase is
sought to be implemented.

(d) For projects under (c) above, the sponsor may imple-
ment an annual rent increase for an amount not greater
than the amount calculated pursuant to this subsection by
submitting a letter so notifying the Agency’s Director of
Property Management at least 30 days prior to implementa-
tion of such increase.

Amended by R.1991 d.334, effective July 1, 1991,
See: 22 NJR 2389(b), 3 NJ.R. 2055(a).

Text on notice 10 tenants and cooperalors recodified to 9.6; text on
supporting documentation recodified from 9.3 and renamed rent in-
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credse npplication; text from old 9.8, on automatic annual adjustments
added at (b)-
Amended by R.2003 d.128, effective March 17, 2003.
See: 34 NJ.R. 3153(a), 35 NJ.R. 1409(c).
n (a), rewrote the introductory paragraph and inserted *“NJ.AC”

- following “in accordance with” in §; added (c) and (d).

5:80-9.5 Additional rent increases in given fiscal year

The submission of a rent increase application for any
given fiscal year shall not preclude any sponsor from making
additional or revised rent increase applications in the same
fiscal year, provided that they are submitted in accordance
with all the procedures set forth in this subchapter, Rent -
increases implemented pursuant (o NJ.AC. 5:80-9.4(c),
however, shall not be implemented more than once in any
given fiscal year.

Repeal and New Rule, R.1991 d.334, effective July 1, 1991.
See: 22 NJ.R 2389(b), 23 N.L.R. 2055(a).
Amended by R.2003 d 128, effective March 17, 2003.
See: 34 NJ.R. 3153(a), 35 NJ.R. 1409(c).
Added the last sentence.

5:80-9.6 Notice to tenants and cooperators

(a) Prior to or simultaneous with the submission of the
rent increase application pursuant to N.JA.C. 5:80-9.4(a) to
the Agency, each housing sponsor shall provide, in writing,
to each tenant and cooperator and conspicuously post at the
housing project, a notice, in a form prescribed by the
Apgency, setting forth the following:

1. The rent determination;

" 9 A statement that the rent determination is subject
to the review and approval of the Agency and, if applica-
ble, subject to the review and approval of HUD;

4, Reasons for the increase;

4 A statement that tenants and cooperators will have
30 days to inspect the rent increase application submitted
by the housing sponsor pursuant to NJ.AC. 5:80-9.4(a);
and

5. A statement that written comments on the pro-
posed rents may be submitted to the housing sponsor,
managing agent or the Agency's Director of Property
Management, at their current address within 30 days of
the rent increase application being available for review.

(b) Upon expiration of the comment period, the housing
sponsor shal} submit a certification to the Agency, in the
form prescribed by the Agency, that it has complied with the
requirements of NJ.A.C. 5:80-9.6(a).

(c) If the housing sponsor fails to substantially comply
with the notice requirement of (a) above, the Agency shall
withhold processing of the rent increase application until
there is substantial compliance with such requirements.

(d) Upon implementation of an annual rent increase
pursuant to N.J.A.C. 5:80-9.4(c), the housing sponsor shall
notify each tenant and/or cooperator of the amount and the
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effective date of the increase in accordance with the provi-
sions of the tenant’s or cooperator’s lease,

Amended by R.199} d.334, effective July 1, 1991,
See: 22 N.L.R. 2389(b), 23 N.1.R. 2055(a).

Text on rent schedules approveble by the Department of Housing
and Urban Development repealed; text on notice lo tenanis and
cooperators recodified from 9.4; submission attachments specified; (c)
added. -

Amended by R.2003 d_128, effective March 17, 2003.
See: 34 NJ.R. 3153(a), 35 N.LR. 1409(c).

In (a). inserted “pursuant to N.LA.C. 5:80-94(a)” following “rent
increase application™ in the introductory paragraph and inseried *Prop-
enty"” preceding “Management” in 5; added (d).

5:80-9.7 Agency review

(a) The Agency will review the rent increase application
submitted pursuant to NJA.C. 5:80-9.4(a) to verify the
need for the rent increase requested. If the application
contains errors or omissions of a material nature, the Di-
rector of Property Management shall require the housing
sponsor to submit the corrected or omitted material and
provide tenants and cooperators with notice that they will
have 15 days to inspect and comment upon the corrected or
omitted material.

(b) Within 10 business days after receipt of the complete
rent increase application and any comments thereto, the
Agency shall:

1. For housing projects receiving subsidies under
HUD, submit the rent increase application to HUD for
approval pursuant to NJ.A.C. 5:80-9.8;

2. For all other projects submitting a rent increase
application pursuant to NJ.A.C. 5:30-9.4(a), process the
application in accordance with NJAC, 5:80-9.9 and, if
applicable, 5:80-9.10. The 10 business day requirement in
(b) above shall not apply to rent increases subject to a
hearing as provided by N.J.A.C. 5:80-9.10.

{c) Prior to submission of any rent increase application to
HUD, the Agency may attach its comments and recommend
a rent increasc different from that requested by the housing
sponsor. If the Agency reduces or eliminates that portion
of the requested increase that would provide return on
owner’s equity, written notice of such reduction or elimina-
tion will be provided to the housing sponsor by the Execu-
tive Director of the Agency.

Amended by R.1991 d.334, effective July 1, 1991,
See: 22 N.J.R. 2389(h), 23 N.L.R. 2055(a).

Application procedure specified Rurther; tenants piven 15 days o
inspect documenis.

Amended by R.2003 d.128, effective March 17, 2003,
See: 34 NILR. 3153a), 35 NJ.R. 1409(c).

In (a), inserted “submilted pursuant 10 N.JA.C. 5:80-9.4(a)" follow-
ing “rent incresse application” and inserted “Property” preceding
“Muanagement” in the introductory paragraph; in (b)2, inserted “sub-
mitling a rent increase zpplication pursuant 1o NJALC. 5:80-9.4(a)"
iollowing “For all other projects™.

Supp. 3-17-03
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5:80-9.8 Rent increases approvable by the Department of
Housing and Urban Development

(a) In all housing projects receiving subsidies under the
Section 236 Interest Reduction Payments Program or Sec-
tion 8 Housing Assistance Payments Program, rent increase
applications shall be submitted to and are subject to approv-
al by HUD, unless the rent increase is automaticatly autho-
rized pursuant to N.LA.C, 5:80-9.4(b). -

(b) Upon verification of the completeness, accuracy and
validity of the rent increase application pursuant to its
review under N.JLA.C. 5:80-9.7, the Agency will forward the
rent increase application to HUD for final action. The
Agency will notify the housing sponsor of HUD's final -
decision, :

Repeal and New Rule, R.1991 d 334, effective July 1, 1991,
See: 22 NJ.R. 2389(b), 23 N.JL.R. 2055(a). .

5:80-9.9 Increases approved by Agency

(a) If the rents are not subject to review and approval by
HUD nor subject t6 automatic annual adjustmerts pursuant
to a valid Housing Assistance Payments coatract, then the
Executive Director may make or approve a rent increase
without a hearing as long as the resulting rents do not
exceed the rents in effect for the same units in the housing
project at any time in the previous 12 months by more than
the combined percentage of paragraphs 1 and 2 below:

1. The percentage increase in the Consumer Price
Index for rent and utilities for the most recently preceding
12 month period for which information has been publish-
ed by the United States Department of Labor; plus

2. Either oft

i. The percentage, up to a maximum of 12 percent
annually, needed to fund operating deficits, debt service
arrears or reserves for repair and replacement inctrred
at the housing project during the preceding 12 months,
provided that no part of the rent increase includes an
amount allocated toward providing a return on equity
to the sponsor; or '

ii. The percentage, up to a maximusn of six percent
annually, needed to offset an inability to provide a
return on equity and to offset operating deficits, debt
service arrears or reserves for repair and replacement
delinquencies incurred during the preceding 12 months,
if all or a portion of the requested increase is intended
to pay return on equity.

(b) For housing projects receiving subsidies under the
New Jersey Urban Multi-Family  Production Program
{JUMPP), the Agency shall consider the amount by which
the JUMPP subsidy decreases annually, as well as any
operating deficits existing after distribution of the annual
JUMPP subsidy, in determining the amount of rent increase
needed pursuant to (a) above.

Next Page is 80-26.1
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{c) The Agency shall provide the housing sponsor with a
copy of its calculations done pursuant to (a) above.

Amended by R.1991 d.334, effective July !, 1991,
Sea: 22 NJ.R. 2389(b), 23 NJR. 2055(a).
Stylistic changes.
Amended by R.1991 d.335, effective July 1., 1991.
See: 23 NJ.R. 646(a), 23 NJ.R_ 2058(a).
Clarification of application of requirements to JUMPP added at (b).

Case Noles )

Citaticn to former NJAC. 5:80-1.9; defense of rent increase uncon-
scionability not availuble to tenant in summary dispossess action; agen-
cy approval of rent increase can only be reviewed by Appellate Divi-
sjon. Marine View Housing Co. No. I v. Benoit, 188 N.J.Super. 539,
457 A2d 1241 (Law Div.1982). ‘

5:80-9.10 Increase subject to hearing

~ (a) In projects not subject to HUD approval nor subject
to automatic annual adjustments, if the Executive Director
of the Agency approves a rent increase which exceeds the
amounts specified in NJ.A.C. 5:80-9.9(a), in order to cover
any purpose including but not limited to operating deficits,
debt service arrears, reserves for repair and replacement
delinquencies incurred during the preceding 12 months,
inability to pay return on equity, increases in permitted

- return on equity and accelerated amortization of any supple-
mental financing, then any person, association or corpora-

Next Page is 80-27
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tion aggrieved by such determination may file for a hearing
by submitting a written request to the Executive Director.
Housing sponsors shall give written notice to all tenants and
cooperators affected by such rent increase approved by the
Executive Director and of their opportunity to request a
hearing. Persons, associations or corporations aggrieved by
the increase must file their request for a hearing within 21
days of said notice. ‘

(b) Upon receipt of a request for a hearing or upon his
or her own initiative, the Executive Director shall request
that the Office of Administrative Law conduct same. All
hearings shall be conducted according to the procedures
established by the Office of Administrative Law pursuant to
NJ.S.A. 52:14B-10. When the date of the hearing has been
established, housing sponsors shall provide ‘notices, in a
manner approved by the Agency, of the date, time, place
and nature of said hearing to all tenants, cooperators and
other persons requesting notice of said hearing. The scope
of the hearing shall be limited to consideration .of the
amount in excess of the increases approvable by the Execu-
tive Director under N.JAC. 5:80-9.9(a). Upon review of
the record submitted by the administrative law judge, the
Agency members shall adopt, reject or modify the recom-
mended decision and issue a final written order.
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(c) The request for a hearing, or the hearing itself, shall in
no way affect or delay the authority of the Executive Director
to approve increases up to the amounts specified pursuant to
 N.JAC. 5:80-9.9(a). If the Executive Director approves an
amount equal to or less than the amount calculated in
accordance with N.J.A.C. 5:80-9.9(z), then no hearing is
required.

Amended by R.1991 d.334, effective July 1, 1991
See: 22 N.I.R. 2389(b), 23 N.LR. 2055(a). ‘
Hearing circumstances specified further; tenant notice requirement
~ added.

Case Notes

Defense of rent increase unconscionability not available to tenant in
summary dispossess action; objection of uncaonscionable rent increase
proper &t hearing under former N.IJ.A.C. 5:80-1.10; agency approval of
rent increase can only be reviewed in Appellate Division. Marine View
Housing Co. No. 1 v. Benoit, 188 N.J.Super, 539, 457 A.2d 1241 (Law
Div,1982). :

5:80-0.11 Notice of final approval

" (a) Upon final action by HUD or the Agency, the Agency
will provide written notice to the housing sponsor of the
finally approved rent increase. Such notice will set forth in
writing the reasons for the Agency’s decision with regard to
the finally approved rent increase.

(b) The housing sponsor shall provide written notice of the
finally determined rent increase and the reasons for the
Agency’s decision with regard thereto and, if applicable, the
Agency’s calculations pursuant to N.J.A.C. 5:80-9.9() to all
tenants and cooperators, as well as all other interested parties.
Written notice shall be provided to each tenant by mail or by
hand delivery to the tenant/cooperator’s apartment or by
personal service and shall be posted in conspicuous places
throughout the housing project. Otber interested parties may
receive a copy of the final notice if they provide a written
request for same to the sponsor.

Amended by R.1991 d.334, effective July I, 1991.
See: 22 NJR. 2389(b), 23 N.J.R. 2055(a). _

Text on notice of hearing repealed; text on notice of final approval
recodified from 9.12 and reference to 9.9 added.

5:80-9.12 Effective date of increase

The new rents shall be effective on the first day of the
month following one calendar month’s written notice to the
tenants, cooperators and other interested parties which
submitted a written request for the notice. o

Amended by R.1989 d.591, effective December 4, 1989.
See: 21 N.IR. 2160(a), 21 N.J.R. 3748(a).

Changed text from “following the mailing of ..” to “following
written™ notice.
Amended by R.1991 d.334, effective July 1, 1931.
See; 22 N.J.R. 2389(b), 23 NJR. 2055(a).

Text on notice of final approval recodified to 9.11; text on effective
date of increase recodified from 9.13.
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5:80-9.13 Rent increases for low and/or moderate
income projects without Federal project-
based rent subsidies

(a) Sponsors of housing projects without project-based
Federal rent subsidies may elect to implement rent increases
in accordance with the rules in this section rather than those
in NJAC. 5:80-9.1 through 9.12. The rules within this
section may be used only after the owner demonstrates
through an Agency approved annual tenamt income
certification process that at least 10 percent of the units are
rented to low income families and the balance rented to
moderate income families. For the purposes of this section, a
low income family is a family that earns 50 percent or less of
thé HUD area median income and a moderate income family
is one that earns greater than 50 percent but no more than 80
percent of the HUD area median income. The foregoing
provision defining a low income family and a moderate
income family m effect as of March 20, 2006 shall be
retroactive and considered effective as of June 20, 1994.

1. Sponsors shall submit a writien request to the
Agency, accompanied by the current tenant income
certifications, the most recent HUD median income figures
and the maximum rents corresponding to the median
income figures. The Agency will review and verify the
information contained therein and, if accurate, approve the
rent increase, up to a maximum of 10 percent for low
income units and 20 percent for moderate income units, not
to exceed the maximum rents corresponding to the median .
income figures. The Agency will provide written notice of
the approval to the Sponsor.

2. Upon approval from the Agency, the Sponsor shall
notify tenants in writing. Notice shall be by mail or hand
delivery to each tenant’s unit or by personal service. The

. notice shall include the calculation of how the increase was
determined pursuant to HUD’s increase in median income.

3. The new rents shall be effective on the first day of
the month following one calendar month’s written notice to
the tenants. ' .

{b) Sponsors of projects without project-based Federal rent
subsidies, which do not meet the low and moderate income
unit distribution set forth in (a) above, may elect to convert
their project to that unit distribution. Following a successful
conversion to a project with at least 10 percent of the units
reserved for or rented by low income families and the
remainder reserved for or rented by moderate income
families, rent increases may be implemented via (a)l through
3 above.

1. Sponsors who elect to convert shall get credit toward
the 10 percent or greater low income and 90 percent or less
moderate income family unit distribution for any existing
tenants meeting such standard following an Agency
approved tenant income certification process. As vacancies
occur, the units shall first be rented to low income families
to fulfill the 10 percent or greater low income requirement
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and then the remainder to moderate income families to
fulfill the moderate income requirement.

2. In the event that any of the moderate income units
have current rents at less than the maximum moderate
income rent provided under (a)1 above, rent increases shatl
be phased. in over the first five years following election to
convert until the maximum rent is reached for a moderate
income family. The maximum allowable annual rent
increase is determined by taking the dollar difference
between the current rent of a unit and the maximum
moderate income rent provided herein at the time of
election to convert, and dividing the difference by five. The
resulting number wiil be the maximutm allowable annual
in¢rease for moderate income units under this section.
However, in no event may the rent increase in a given year
be greater than 20 percent of the then current rent for a

_ unit, Thereafter, rents for moderate income units shall be
implemented pursnant to (a)] through 3 above.

{c) Low income units may revert to moderate income vnits
15 years after the conversion, At such time, rent increases
shall be phased in over the next five years until the maximum
rent is reached for a moderate income family. The maximum
allowable annual rent increase is determined by taking the
doltar difference between the current rent of a unit and the
maximum moderate income rent provided herein at the time
of the reversion of the low income units, and dividing the
difference by five.- The resulting number will be the
maximum allowable annual increase for moderate income
units under this section. However, in no event may the rent
increase in a given year be greater than 10 percent of the then
current rent for a unit. Thereafter, rents shall be implemented
pursuant to (a)1 through (3) above. '

{d) If a project currently has more than 10 percent low
income residents, such units must be maintained as low
income units until vacancies occur.

(e) When calculating the maximum rent for low and
moderate income units, sponsors shall use the following
formula for determining family size:

1. For efficiency units, famﬂy size shall be based on a
one person household.

2. For all other units, family size shall be based on one
and one-half persons per number of bedrooms in the unit.

(f) Sponscrs who wish to implement rent mcreases in .

excess of those permitfed in (a) and (b) above may request
such increase in writing. The excess rent increase amount
shall be subject to the procedures at N.J.A.C. 5:80-9.4
through 9.12. The entire rent increase amount shall be
considered for determining whether or not a hearing is
required pursuant to N.J.A.C. 5:80-9.10.

(g) No rent increaée may be approved which would
increase rents in excess of those permitted by other applicable

Supp- 3-20-06
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rent restrictions, for example, low income tax credit
restrictions, tax exempt bond financing restrictions.

New Rule, R.1994 d.301, effective June 20, 1994,
See: 26 N.IR. 1183(a), 26 N.J.R. 2570(a).

- Amended by R 2006 d.111, effective March 20, 2006.

See: 37 NJR. 4363(a), 38 N.JR. 1430(b).
Rewrote the section.

Resident monthly fee increases for low and/or
moderate income-restricted units in assisted
living residences (ALRs)

(a) For the purposes of this section, the term “monthly fee” -
includes charges for rerit, meals and basic services. The
Agency shall regulate the monthly fees for all. low and
moderate income-restricted ALR umits. Monthly fees for
income-restricted ALR units may not exceed 80 percent of
the percentage of HUD median income- applicable to that
ALR as set forth in the Financing, Deed Restriction and
Regulatory Agreement executed by the housing sponsor and
the Agency (“applicable HUD median income level™).. The
foregoing shall not apply to units occupied by persons who
have insurance and/or another contracted third-party payor.

5:80-9.14

(b) Sponsors of ALRs may implement increases of
monthly fees with Agency approval as provided in N.JA.C.
5:80-9.13(a)1 for the income-restricted ALR units, provided
that the maximum monthly fee for the income-restricted ALR
umits may not exceed 80 percent of the applicable HUD
median income level. Monthly fee increases for non income-
restricted ALR units do not require Agency approval.

(c) When calculating the maximum monthly fees for low
and/or moderate income-restricied ALR units, housing
sponsors shall use the HUD median income leve] for the area
where the ALR is located, adjusted for family size following
the formula below:

1. For efficiency or studio units, monthly fees shall be
based on a one person houschold; and

2. For a one bedroom unit, monthly fees shall be based
on a one and one-half person household.

(d) Upon approval from the Agency, the housing sponsor
shall notify each tenhant and/or designated family member,
guardian or community agency of the monthly fee increase by
mail or hand delivery to each tenaut’s umit or by personal
service. The notice shall include a calculation of how the
increase was determined based upon the applicable HUD
median income level

(e) The new monthly fees shall be effective on the first day
of the month following one calendar month’s notice to the
tenants and/or their designated representatives.

New Rule, R.1998 d.80, effective February 2, 1998.
Sce: 29 N.LR. 3214(=), 30 NJR. 53%().
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SUBCHAPTER 10. LOANS TO LENDERS FOR SINGLE
FAMILY MORTGAGE LOANS

5:80-10.1 Authority

This subchapter is promulgated pursuant to the authority of
N.J.SA. 55:14K-11(b), whereby the Agency may make loans
to institutional lenders in order to furnish funds to make
eligible loans, provided such loans are authorized by Federal
Taxation Laws. ' ,

5:80-10.2  Requests for loans

(a) The Agency shall provide a loan application to each
mortgage lender located within any particular area of the
State for which the Agency has determined that there is an
inadequate supply of single family morigage loans. Alterna-
tively, the Agency may notify mortgage lenders of a proposed
loan program and provide a loan application only to those

Next Page is 80-28.1

80-28.0.1

mortgage lenders requesting the same. Such application shall
be sent to mortgage lenders at least 14 days in advance of the

date all such applications must be submitted to the Agency.

The loan application shall be in the form prescribed by the
Agency and shall contain, among other things:

1. Provision for the mortgage lender to state the
maximumn amount of loan requested;

2. The date by which the loan application must be
submitted so as to be considered for an allocation of loan
funds and the date upon which loans will be awarded by
the Agency; ‘ .

3. Provision for the mortgage lender to fumish in-
formation regarding the mortgage lender’s deposit and
mortgage activity during a time period prescribed by the
Agency;
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4. The terms and conditions of the loan including,
among others, the maximum interest rate, the term, the
percentage of the principal to be paid each year or the
manner of determining principal payments, and the pre-
payment terms;

5. The terms and conditions of the reinvestment of
the loan proceeds, including:

i. The type of single family mortgage loan;

ji. Maximum sales price or loan amounts;

fii. Minimum or maximum mortgage terms;

iv. Maximum income levels for owners or occu-
pants; '

v. Location;

vi. Loan to ratio value; and

vii. Number of units;

6. The schedule of any fees and charges of the Agency
with respect to loans; and

7. An undertaking by the mortgage lender to take any
loan granted by the Agency up to the amounts specified
in the application and providing for liquidated damages or
other remedies in the event that the mortgage lender does
not take such loan.

5:80-10.3 Alocation of loans

In allocating funds available for loans, the Agency shall '

consider, among other things, the credit worthiness of the
mortgage lender submitting loan applications, the adequacy
of supply of single family mortgage loans in the areas in
which the mortgage lender operates, and the mortgage and
deposit activity reported in the loan application. Alloca-
tions of loan funds by the Agency shall be conclusive.

5:80-10.4 Award of loans

The amount of loan awarded to each mortgage lender
shall be promptly confirmed by the Agency to such Mort-
gage Lender. Thereupon each such mortgage lender shall
be obligated to take such loan in accordance with the terms
thereof. The obligations of the Agency to make any loan or
Joans shall be, in each case, subject to the sale and issnance
of bonds of the Agency within the period prescribed by the
loan application in an amount sufficient to make the loans
which shall be awarded.

5:80-10.5 Interest and other terms of loan

Loans shall bear interest at a rate which shall not exceed
the maximum rate of interest specified in, or determined in
accordance with the provisions of the loan application.
Other terms of the loans shall comply with the loan applica-
tion, the Act and the provisions of any contract with holders
of outstanding bonds of the Agency. Each loan shall be
evidenced by a note in the forms prescribed by the Agency.

80-28.1

5:80-10.6 Collateral for loans

(a) As scourity for the payment of the principal of an
interest on each loan to a mortgage lender, collateral in an
amount at least equal to the collateral requirement shall be
assigned in trust to the Agency and maintained by such
mortgage lender, all in accordance with an assignment of
collateral and trust agreement in the form prescribed by the
Agency which shall be entered into by the mortgage lender
with the ‘Agency at such time as the Agency shall require.

(b) The collateral for each loan to a morigage lender may
be held by such mortgage lender in accordance with and
subject to the terms of the Act and said assignment of
collateral and trust agreement.

(c) Each mortgage lender shall service or cause to be
serviced and preserve the collateral securing its loan or
loans from the Agency at its own expense in accordance
with said assignment of collateral and trust agreement.

(d) The coltateral shall be valued periodically by the
Agency or a person or institution designated by the Agency
in accordance with the provision of the assignment of
collateral and trust agreement relating to such collateral.

5:80-10.7 Application of joan proceeds; restriction as to
single family mortgage loans

() The terms of each loan shall require that the pro-
ceeds thereof paid to the morigage lender be segregated
from its other funds, and that such mortgage lender shall,
within the time period specified in the loan agreement
relating to such loan, make and disburse from such loan
proceeds, single family mortgage ioans to individuals only.
The Agency may require that such new single family mort-
gage loans be restricted in certain areas of the State if the
Agency determines that such areas are in particular need of
loan funds.

(b) Each such single family mortgage loan shall comply
with such terms and conditions as shall be prescribed by the
Agency in connection with the loan application therefor.

(c) The aggregate principal amount of such single family
mortgage loans made by a mortgage lender from such loan
proceeds shall at least equal the amount of such loan
proceeds. All such single family mortgage loans shall be
made pursuant to written commitments issued subsequent to
the date of the submission by the mortgage lender of its
loan application, Such written commitments shall specify

. the maximum interest rate which will be borne by the single

family mortgage loan and must state that such loan covered
by the commitment is to be funded out of the proceeds of a
loan from the Agency. Reports by mortgage lenders as to
the application of loan proceeds shall be made at such time
and in such manoer as shall be provided by the terms of the
loan.

Supp. 2-2-98
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(d) Such single family mortgage loans may be made by
the mortgage lender either directly or through one or more
agents. All loans made by a mortgage lender through an
agent shall be made pursuant to a written agreement be-
tween such mortgage lender and such agent which agree-
ment shall have been approved in writing by the Agency.’
The Agency may decline to apprave any such agreement for
any reason which it, in its sole discretion, deems sufficient.
The Agency may require any such agreement to provide,
among other things, the following:

Supp. 2-2-98 80-28.2 _ Next Page is 80-29
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1. Such agreement shall not take effect until the
approval of the Agency is endorsed on an executed copy
thereof;

2. All single family mortgage loans made thercunder
shall be made in the name of the mortgage lender pursu-
ant to written commitments issued in the name of the
mortgage lender subsequent to the date of the Agency's
approval of such agrecment;

3. The Agency shall have the right to inspect the

books and records of the agent appointed pursuant to .

such agreement at any and all reasonable times;

4. No compensation or fees of any kind shall be paid

to or charged by the agent in connection with any single .

family mortgage loan made pursuant thereto except as
therein specifically set forth;

5. All commitments issued by an agent shall be subject
to the same requircments as hercinabove sct forth for
mortgage lenders. ' :

5:80-10.8 Restrictions on return realized by mortgage
lenders

The Agency may in the case of loans to be made from any
issue of bonds of the Agency establish maximum rates of
return which may be realized by any mortgage lender or any
agent of any mortgage lender from the single family mort-
gage loan made from the proceeds of loans and may regu-
late, limit, restrict, or prohibit the charge or collection of
any commitment fee, premium, bonus, points or other fees
in connection with the making of any single family mortgage
loan.

5:80-10.9 Fees and charges of the Agency; loan account

(a) An initial fee may be established by the Agency in
connection with loans to be made from the proceeds of any
issue of Agency bonds, and collected by the Agency as and
for a discount below par with respect to cach such loan.
The initial fee shall be for the puipose of reimbursing the
Agenacy for all or part of its reasonably expected administra-
tive costs of issuing such Agency bonds and making the
loans.

(b) The Agency may establish such other premiums, pen-
altics, fees and' charges, as it in its sole discretion shall
determine to be necessary in connection with the prepay-
ment of, or any default on, or any default under any
agreemeats relating to, any loan or Joans.

5:80-16.10 Purchase of Agency bonds

No mortgage lender (including any related person there-
of, as defined in Section 103(b)(6)}(C) of the Internal Reve-
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nue Code) shall, pursuant to amy arrangement, formal or
informal, purchase the bonds of the Agency in an amount
related to the amount of the Agency loans to be made to
such mortgage lender (or related person, as aforesaid) by

the Agency.

SUBCHAPTERS 11 THROUGH 12. (RESERVED)

SUBCHAPTER 13. MAKING OR PURCHASING
"ELIGIBLE LOANS FOR SINGLE FAMILY
MORTGAGES

5:30-13.1 Antharity

This subchapter is promulgated pursuant to the authority
of NJS.A. 55:14K-12¢c, whereby the Agency may make,
purchase or participate in the purchase of eligible loans in
order to encourage the development, operation, construc-
tion, improvement and rehabilitation of affordable housing,

5:80-13.2 Commitment applicatiens

(a) The Agency shall make available to all mortgage
sellers who request a form of commitment application for
cach proposed program to purchase single family mortgage
loans at least 14 days in advance of the date all such
applications must be submitted to the Agency. The com-
mitment application shall be in the form prescribed by the
Agency and shall contain, among other things:

1. Provision for the mortgage sel]e[,to state the maxi-
mum principal amount of single family mortgage loans
which the mortgage seller offers to the Agency;

2. The date by which the commitment application
must be submitted to the Agency in order to be consid-
ered for an allocation of funds and the date by which
commitments will be accepted by the Agency;

3. Form of the proposed mortgage purchase agree-
ment and mortgage servicing agrecment;

4. "Provision for the mortgage seller to furnish infor-
mation regarding its mortgage loan origination and serv-
ing activities dusing a time period to be prescribed by the
Agency; ‘

5. Provision for liquidated damages to be paid or
other penalties to be incurred by the mostgage seller in
the event that it fails to execute or perform under the

mortgage purchase agreement for the commitment ac-
cepted by the Agency; and ‘

Supp. 9-18-95
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6. Provision for payment by the mortgage seller of a
commitment fee in an amount prescribed by the Agency

as consideration for the Agency’s acceptance of the com-

mitment application and agreement to purchase mortgage
loans from the mortgage seller.

§5:80-13.3 Allocation of commitments

In allocating funds available to meet the commitments
requested by mortgage seller, the Agency shall consider,
among other things, the amounts of the commitments re-

" quested by thé various mortgage sellers, the adequacy of
supply of single family mortgage loans in the aress in which
the: mortgage sellers propose to originate morigage loans,
the financial strength and stability of the mortgage seller,
the mortgage loan originating and servicing activity reported

. in the commitment application and the ability of the mort-
gage scllers to originate and/or service single family mort-
gage loans under the terms and conditions of the mortgage
purchase agrecment and the mortgage servicing agreement.

5:80-13.4° Execution of mortgage pnreliase agreement,
mortgage servicing agreement; Term Sheet;
Notice of Acceptance

. The Agency and each mortgage seller will eater in a
" Mortgage Purchase 'Agreement and Mortgage Servicing
" Agreement stating the conditions under which seillers will
- originate and the Agency will purchase mortgage loans
financed under this Section. The Agency will provide a
Term Sheet for each mortgage program which shall set forth
* the terms of all loans, mortgage delivery period and other
+ requirements. All loans originated under a commitment
allocation must conform to the requirements of the Term
Sheet which shall be:incorporated into the Mortgage Pur-
" chase Agreement by reference. The amount of the alloca-
tion provided to each mortgage seller for each program shall
be set forth in'a Notice of Acceptance.

' 5:80-13.5 Eligible neighborhoods

. The Agency may designate special areas of the State in

which the purchase of mortgage loans by the Agency will
best effectuate the general purposes of the Act and the
objectives of expansion of supply of funds in the State
available for single family mortgage loans, provision of
additional housing needs to remedy the shortage of ade-
" quate housing in the State and elimination of substandard
dwellings. If the Agency makes such a designation, special
allocations and conditions may be imposed or waived for
single family mortgage loans in these areas.

5:80-13.6 Limitations on loans

The Agency may set limijtations on the principal amounts
of 2 mortgage loan or upon the incomes of homebuyers in
any area to effectuate the purposes of the Act.

Supp. 9-18-95

5:80-13.7 Regulation of points charged by morigage

sellers
The Agency may regulate, limit, restrict or prohibit the

' charge or collection of any commitment fee, premium.

bonus, points or other fees in connection with the crigina-
tion of mortgags loans by mortgage sellers to be purchased
by the Agency.

5:80-13.8 Refinuncing of pre-existing single family
" mortgage loans

(a) The Agency shall not acquire any single family mort-
gage Joans made for the purpose of refinancing pre-existing
single family mortgage loans. However, a mortgage loan
made by a mortgage seller to finance the substantial rehabil-
itation of property upon which there is a pre-existing mort-
gage loan may include the refinancing of the pre-existing
mortgage lozn and still qualify as a single family mortgage
loan under the following conditions:

1 At least 50 percent of the proceeds of the single
family mortgage loans made by the mortgage seller shall
be used to pay for labor and materials used to rehabilitate

the property,

2. The single family mortgage loan shall be made only
to a person determined in advance by the Agency to be a
person of low or moderate income;

3. The economic facts and circumstances of the mort-
gagor and the property are such that the rehsbilitation
could not have been financed by other means;

4. The mortgage seller delivers to the Agency a cextif-
icate executed by the mortgage seller certifying that it
‘reasonably believes, based upon prior investigation, that
the conditions above have been met and that the refinanc-
ing of the pre-existing mortgage loan is incidental and
necessary to the purpose of accomplishing the rehabilita-
tion of the property and stating the facts and circum-
stances upon which the determination in (2)3 above was
made; and

5. The executive director of the Agency determines
and certifies that the facts and circumstances in the
mortgage seller’s certificate support the conclusion that
the refinancing of the pre-existing mortgage loan is inci-
dental and necessary to the purpose of accomplishing the
rehabilitation of the property.

5:80-13.9 Purchase of Agency bonds

No mortgage seller (including any related person thereof,
as defined in Section 103(b)(6)(C) of the Internal Revenue
Code) shall, pursuant to any arrangement, formal or infor-
mal, purchase the bonds of the Agency in an amount related
to the amount of the morfgage loans to be purchased from
such mortgage seller (or related person, as aforesaid) by the

Agency.

80-30 -
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5:30-13,.10 Return on equity for eligible loans

For each eligible loan made for owner-occupied structures
of four dwelling units or less, there is no general restriction
on the rate of return which the owner may receive on its
investment whether from rental of the other units in the
structure or on sale of the property. However, the Agency
may establish limitations on the rate of return on investment
for owner-occupied, one to four family units, either at the
time of the making of the original loan or upon the sale, of
all or a portion of the property and improvement, upon a
finding that such restrictions are necessary to assure the
continued use of the property for individuals of low to
moderate income. ' '

R

SUBCHAPTER 14, MAKING OR PURCHASING
* ELIGIBLE LOANS FOR SINGLE FAMILY
HOME IMPROVEMENT '

5:80-14.1 . Commitment applications

(a) Upon request, the Agency shall make available to all
mortgage sellers a single family home improvement loan

application form. Such form shall be provided at least 14 -

days in advance of the date all such applications must be
submitted to the Agency. The single family home improve-
ment loan application shall contain, among other things:

1. Provision for the mortgage seller to state the maxi-
mum principal amount of single family home improve-
ment koans which the mortgage seller offers to the Agen-
o

.2, 'The date by which the commitment application
mnust be submitted to the Agency in order to be consid-
ered for an allocation of funds and the date by which
program commitments will be accepled by the Agency;

3. A form of the proposed note purchase agreement
to be executed by the mortgage seller; and

4. Provision for the mortgage seller to furnish infor-
mation regarding its residential loan origination activities
during a time period to be prescribed by the Apency.

Amended by R 2000 d.132, effective March 20, 2000.

Sec: 32 N.J.R. 191(a), 32 NJ.R. 1065(a).
In (a), inseried “famity” following “gingle” in 1.

5:80-14.2 Allocation of commiiments

(2) In allocating funds available to meet the commitments
requested by mortgage sellers, the Agency shall consider,
among other things: '

1. The amounts of the program commitments request-
ed by the various mortgage sellers;

2. The adequacy of supply of affordable single family
home improvement loans in the areas in which the mort-
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gage seller proposes to originate single family home im-
provement loans; ’

3. The financial strength and stability of the mortgage
seller; and .

4. The residential loan originating activity reported in
the commitment application and the ability of the mort-
gage seller to originate single family hoime improvement
loans under the terms and conditions of the note purchase
agreement. ’

. . Amended by R:2000 d.132, effective March 20, 2000.

See: 32 NJR 191(s), 32 NIR. 1065(a).

5:80-14.3 Execation of note purchase agreement

Upon notice of acceptance by the Agency to a mortgage
seller of all or a portion of the home improvement loan
program commitment requested by it the Agency shall
specify the date by which the Agency shall execute the note
purchase agreement executed by the mortgage seller.

5:80-14.4 Unsecured single family home improvement
loans

Single family home improvement loans which are not
secured by a mortgage on the property being improved or
rehabilitated shall be limited o loans specified im the Term
Sheet for each single family Home Improvement Loan
Program fully insured under the Federal Housing Adminis-
tration Title I Property Improvement Loan Program.

5:80-14.5 [Eligibility requirements

The Agency may designate income and other limitations
with respect to persons eligible to receive single family
home improvement loans and with respect to the use of
proceeds of single family home improvement loans by such
persons, which limitations may vary according to geographi-
cal area, in order that the purchase of single family home
improvement loans by the Agency shall best effectuate the
general purpose of the Act and the objectives of expansion
of the supply of funds in the State available for single family
home improvement loans, provision of additional housing
needed to remedy the shortage of adequate housing in the
State and elimination of substandard and energy inefficient
dwellings. The Agency may set limitations on the principal
amounts of single family home improvement loans to effec-
tuate the aforesaid purposes of the Act.

Amended by R2000 d.132, effective March 20, 2000.
See: 32 NJR. 191(2), 32 NJR. 1065(a). ‘

5:80-14.6 Regulation of points charged by mortgage
sellers ‘

The Agency may regulate, limit or prohibit the charge or
collection of any commitment fee, premium, bonus, points
or other fees in connection with the origination of single
family home improvement loans by mortgage seller to be
purchased by the Agency.

Supp. 7-5-05
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Amended by R.2000 d.132, effective March 20, 2000.
Ses: 32 NIR. 191(a), 32 N.LR. 1065(a).

5:80-14.7 Refinancing of pre-existing debt

The Agency shall not acquire any single family home
improvement loans made for the purpose of refinancing pre-
existing debt.

5:80-14.8 Purchase of Agency bonds

No mortgage seller (including any related person thereof,
as defined in Section 103(b)(6)(C) of the Internal Revenue
Code) shall, pursnant to any arrangement, formal or infor-
mal, purchase the bonds of the Agency in an amount related
to the amount of the single family home improvement loans
to be purchased from such mortgage seller {or related
person, as aforesaid) by the Agency.

SUBCHAPTERS 15 THROUGH 16. (RESERVED)

SUBCHAPTER 17. PREVAILING WAGE RATE

5:80-17.1 Applicability of prevailing wage rate

(a) Not less than the prevailing wage rate shall be paid in
the construction or rehabilitation of housing projects the
. construction or rehabilitation of which is fufly or partially
financed by a Joan from the Agency by all housing sponsots,
or builders, contractors or subcontractors engaged by hous-
ing sponsors, except as may be provided under the provi-
sions of N.J.A.C. 5:80-1.4 or N.J.S.A. 55:14K-5y. The Agen-
cy may also require that not less than the prevailing wage
rate be paid in connection with the operation, repair or

improvement of any housing project or in conjunction with

the comstruction or rehabilitation of any Jmprmrement or
project financed by a loan from the Agency. .

) The prevailing wage rate requu'ed to be paid pursuant
to {a) above shall be detenmned in accordance with
N.J.S.A. 55:14K-42.

Recodified from NJAC 5:80-17.2 and amended by R2005 d.219,
effective July 5, 2005.

See: 37 NJ.R. 970(a), 37 N.L.R. 2476(a).
Former NJ.A.C. 5:80-17.1, Authority, repealed.

5:80-17.2 (Reserved)
Recodified to NJA.C. 5:30-17.1 by R2005 d.219, effective July 5,

2005.
See; 37 NJR. 976(a), 37 NJR 2475(z).
‘Section was “Applicability of prevailing weges”,

Supp. 7-5-05

SUBCHAPTER 18. DEBARMENT AND
SUSPENSION FROM AGENCY
CONTRACTING

5:80-18.1 Definitions
When used in this subchapter, the following terms shall
have the following meanings:

“Affiliates” means persons having an overt or covert
relationship such that any one of them directly or indirectly
controls or has the power to control another.

“Agency contracting” means amy arrangement giving rise
to an obligation to supply anything to or perform any service
for the Agency, other than by virtue of State or Agency
employment, or to supply anything to or perform any service
for a private or public person where Agency provides sub-
stantial financial assistance and retains the right to approve
or disapprove the cost, nature or quality of the goods or
service or the persons who may supply or perform the same.

“Debarment” means an exclusion from the New Jerscy
Housing and Mortgage Finance Agency {Agency) contract-
ing, on the basis of a lack of responsibility evidenced by an
offense, failure, or inadequacy of performance, for a reason-
able period of time commensurate with the seriousness of
the offense, failure, or inadequacy of performance.

“Person” means any natural person, company, firm, asso-
ciation, corporation or other entity that is engaged in or
offers or proposes to be engaged in Agency contracting.

“Suspension” means an exclusion from Agency contract-
ing for a temporary period of time, pending the completion .
of an investigation or legal proceedings.
Aménded by R.1990 d.247, effective May 21, 1990.

See: 21 N.LR. 3350(a), 22 N.LR. 1556(b).
Definitions of agency contracting and person added.

Case Notes
Cited as former codification NJ.A.C. 5:80-4.1. New Jersey Housing
Finance Agency v. Canino, 7 NJAR. 182 (1983).

5:80-18.2 Causes for debarmient of a person(s)
(2) In the public interest, the Agency may debar a person
for any of the following causes:

1. Commission of a criminal offense as an mcndent to
obtaining or attempting to obtain a public or private
contract, or subcontract thereunder, or in the perform-
ance of such contract or subcontract.

2. Violation of the Federal Organized Cnme Control
Act of 1970, or commission of embezzlement, theft, for-
gery, bribery, falsification or destruction of records, perju-
ry, false swearing, receiving stolen property, obstruction of
justice, or any other offense indicating a lack of business
integrity or honesty.
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3. Violation of any Federal or State antitrust statute
or of the Federal Anti Kickback Acts, 18 US.C. § 874,
40USC.§ 276c. ' '

4. Violations of any of the laws governing the conduct
of elections of the Federal Government, of the State of
New Jersey, or of its political subdivisions.

5. Violation of the New Jerscy Law Against Discrimi-
nation, N.JS.A. 10:5-1 et seq., or of the Act banning
discrimination in public works employment, NJISA,
10:2-1 et seq, or of the Act prohibiting employment
discrimination by industrics engaged in defense work,
N.JS.A. 10:1-10 et seq. :

6. Violations of any laws governing hours of labor,
minimum wage standards, prevailing wage standards, dis-
" crimination in wages, of child labor. .

7. Violations of any laws governing the conduct of
occupations or professions or regulated industries.

8. Violations of any other laws which may bear upon a
lack.of responsibility or moral integrity.

9. Wilful failure to perform in accordance with con-
“tract specifications or within contractual time limits.

".10. A recotd of failure to perform or of unsatisfactory
performance in accordance with the terms of one or more
contracts, provided that such failure or unsatisfactory
performance has occurfed within a reasonable time pre-
ceding the determination to debar and was caused by acts
within the control of the person to be debarred.

11.  Violation of contractual or statutory provisions
regulating contingent fees.

12. Any other cause affecting responsibility as an
Agency contractor of such serious and compelling nature
as may be determined by the Agency to warrant debar-
ment, even if such conduct has not been or may not be
prosecuted as violations of such laws or contracts.

.13, Debarment by some other depariment OF agency
in the Executive Branch.

14. Debarment by the Department of Housing and
Urban Development, Federal Housing Administration or
any other instrumentality, agency of department of the
United States Government. ,

15. Any violation of the prohibited activities listed at
N.J.A.C. 5:80-18.8(a) or failure to report violations of
prohibited activities as required under NJAC.
5:80-18.8(b).

Amended by R.1985 d.559, effective November 4, 1985,
See: 17 NLR, 1174(b), 17 NJ.R 2607%a). .
(2)12 deleted text “Including such conduct as may be proscribed by
the laws or contracts enumerated in this gection”.
(a)14 added. .
Amended by R.1990 4.247, cffective May 21, 1990,
See: 21 NJ.R 3350(a), 22 NJ.R. 1556(b).
Text at 15 added, '
Amended by R.2000 d.13%, effective March 21, 2000.

80-33

See: 32 NLR. 191(a), 32 NJ.R. 1065(a).

In (a), changed US.C. reference in 3, rewmote 5, and substituted
sgecutred” for “occupied” following “performance has” and inserted
o be” Tollowing “the person” tn 10.

Case Notes

Offenses indicating lack of busingss integrity or honesty as grounds
for disbarment (citing former codification NJ.AC. 580-4.2). New
Jersey Housing Finance Agency ¥. Canino, 7 NJAR. 182 (1983).

5:30-183 Conditions affecting the debarment ofa
" person(s)

(a) The following conditions shall apply.conceming de-
barment: ' '

1. Debarment shall be made only upon approval of
the members of the Agency, upon their own action or
upon recommendation by the Executive Director of the
Agency; except as otherwise provided by law.

9 The existence of any of the causes set forth in
N.JA.C. 5:80-18.2 shail not necessarily require that a
person be debarred. In each instance, the decision to
debar shall be made within the discretion of the members
of the Agency, upon their own action or upon recommen-
dation by the Executive Director of the Agency, unless
otherwise required by law, and shall be rendered in the
best interests of the State.

3. All mitigating factors shall be considered in deter- '
mining the seriousness of the offense, faiture or inadequa-
cy of performance, in deciding whether debarment Is
warranted. o

4 The existence of a cause set forth in NJAC.
5:80-18.2(2)1-8 shall be established upon the rendering of
a final judgment or conviction, including a guilty plea or a
plea of nolo contendere by 2 court of competent jurisdic-
tion or by an administrative agency empowered to render
such judgment. In the event an appeal taken from such
judgment or conviction results in reversal thereof, the
debarment shall be removed upon the request of the
debarred person unless other cause for debarment exists,

5. The existence of a cause set forth in NJAC.
5:80-18.2(a)9-12 and 15 shall be established by evidence
which the Agency determines to be clear and convincing
in nature. ' '

6. Debarment for the cause set forth in NJAC.
5:80-18.2(a)13 and 14 shall be proper, provided that one
of the causes set forth in NJAC. 5:80-18.2(2)1-12 was
the basis for debarment by the original debarring agency.
Such debarment may be based entirely on the record of
facts obtained by the original debarring agency, or upon a
combination of such facts and additional facts.

Amended by R.1990 d.247, effective May 21, 1990.
See: 21 NJ.R 3350(a), 22 N.JLR. 1556(b).
References to 5:80-18.2(2)14 and 15 added at (2)6 and (a)5.

Supp. 3-20-00
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5:80-184 Procedures; peried of debarment; scope of
debarment affecting the debarment of a
person(s)

(2) The Agency in seeking to debar a person or his
affiliates shall furnish such party with a written notice:

1. Stating that debarment is being considered;

2. Setting forth the reasons for the proposed debar-
ment; and '

3. Indicating that such party will be afforded -an op-
portunity for a hearing if he so requests within a‘stated
-period of time. All such hearings shall be conducted in
accordance with the provisions of the Administrative Pro-
cedure Act. However, where another department or
agency has imposed debarment upon a party, the Agency
may also impose a similar debarment without affording an
opportunity for a hearing, provided that the Agency fur-
nishes notice of the proposed similar debarment to that
party, and affords that party an opportunity to present
information in his behalf to explain why the proposed
similar debarment should not be imposed in whole or in
part.

(b) Debarment shall be for a reasonable, definitely stated
period of time which as a general rule shall not exceed five
years, Debarment for an additional period shall be permit-
ted provided that notice thereof is furnished and the party is
afforded an opportunity to present information in his behalf
to explain why the additionat period of debarment should
not be imposed. "

(c) Except as otherwise provided by law, a debarment

may be removed or the period thereof may be reduced in

the discretion of the members of the Agency upon their own
action or upon recommendation by the Executive. Director
of the Agency upon the submission of a good faith applica-
tion under oath, supported by documentary evidence, setting
forth substantial and appropriate grounds for the granting of
relief, such as newly discovered material evidence, reversal
of a conviction or judgment, actual change of ownership,
management or control, or the climination of the causes for
which the debarment was imposed.

(d) A debarment may include all known affiliates of a
person, provided that each decision to include an affiliate is
made on a case by casc basis after giving due regard to all
relevant facts and circumstances.

(e) The offense, feilure or inadequacy of performance of
an individual may be imputed to a person with whom he is
affiliated, where such conduct was accomplished within the
course of his official duty or was effected by him with the
knowledge or approval of such person.

Amended by R.{9BS d.559, effective November 4, 1985,
See: 17 NJ.R. 1174(b), 17 NI.R. 2607(a).

{d) substantially amended; (¢) added. .
Amended by R.2000 d.132, eifective March 20, 2000.
See: 32 N.LR. 191(a), 32 N.I.R. 1065(a).

Supp. 3-20-00

Case Notes

Affiliates controlled directly or indirectly by offender also subject
debarment (citing former codification NJ.A.C. 5:80-2.4). New Jermey
Housing Finance Agency v. Caning, 7 NJA.R. [82 (1983).

Suspension of defendants from egency contracting pending formal
debarment hearing constitutionat (citing’ former codification NJ.A.C.
5:804); suspension to run from original notice of suspersion rather
than from date of final agency decision (appeal modification). New
Jersey Housing Finance Agency v. Caning, 7 NJAR. 182 (1983).

5:80-18.5 Causes for suspension of a person(s)

In the public interest, the Agency, upon approval of the
Attorney General, may suspend a person for any cause
specified in N.J.A.C. 5:80-18.2 or upon a reasonable suspi-
cion that such cause exists.

Case Notes

Cited 25 former codification NJ.A.C. 5:804.5. New Jersey Housing
Finance Agency v. Canino, 7 N.J.A.R. 182 (1983).

5:80-18.6 Conditions for suspension of a person(s)

(2) The following conditions concerning suspension are to
be adhered to:

1. Suspension shall be imposed only upon approval of
the members of Agency, upon their own action or upen
recommendation by the Executive Director of the Agency,
and upon approval of the Attorney General, except as
otherwise provided by law.

2. The existence of any cause for suspension shall not
require that a suspension be imposed, and a decision to
suspend shall be made at the discretion of the members of
the Agency, upon their own action or upen recommenda-
tion by the Executive Director of the Agency, and at the
discretion of the Attorey General, and shall be rendered
in the best interests of the State. ‘

3. Suspension shall not be based upon unsupported
accusation, but upon adequate evidence that cause exists
or upon evidence adequate to create a reasonable suspi-
cion that cause exdsts,

4. In assessing whether adequate evidence exists, con-
sideration shall be-given to the amount of credible evi-
dence which is available, to the existence or absence of
corroboration as to important allegations, a;ld to infer-
ences which may properly be drawn from the existence or
absence of affirmative facts.

5. Reasonable suspicion of the existence of a cause
described in N.J.A.C, 5:80-18.2(a)1-8 may be established
by the rendering of a final judgment or conviction by a
court or administrative agency of competent jurisdiction,
by grand jury indictment, or by evidence that such viola- -
tions of civil or criminal law did in fact occur.
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6. A suspension invoked by another agency for any of
the causes described in NJA.C. 5:80-18.2(a)1-13 may be
the'basis for the imposition of a concurrent suspension by
the Agency, which suspension may be imposed when
found to be in the best interest of the State.

5:80-18.7 Procedures; period of suspension; scope of
suspension affecting the suspension of &
person(s)

(a) The following provisions regarding procedures, period
of suspension and scope of suspension shall be adhered to

by the Agency.

1. Upon approval of the Aitorney General, the Agen-
cy, may suspend a person Or his affiliates, provided that
within 10 days after the cffective date of the suspension,
the Agency, provides such party with a written notice:

i. Stating that a suspension has been imposed and
its effective date;

ii. Setting forth the reasons for the sus;ﬁension to
the extent that the Attorney General determines that
such reasors may be propetly disclosed;

"jii. Stating that the suspension is for a temporary
period pending the completion of an investigation and
such legal proceedings as may ensuc, and '

iv. [Indicating that, if such legal proceedings are not
commenced or the suspension.removed within 60 days
of the date of such notice, the party will be given either
a statement of the reasons for the suspension and an
opportunity for a hearing if he so requests, or a state-
ment declining to give such reasons and setting forth

- the Agency's position regarding the continuation of the
suspension. Where @ suspension by another agency has
been the basis for suspension by the Agency, the latter

. shall note that fact.as a reason for its suspension.

2. A suspension shall not continue beyond 18 months
from its effective date unless civil or criminal action
regarding the alleged violation shall have been initiated
within that period, or unless debarment action has been
commenced. Whenever prosecution or debarment action
has been initiated, the suspension may continue until the
legal proceedings are completed.

3. A suspension may include all known affiliates of a
person, provided that each decision to include an affiliate
is made on a case by casc basis after giving due regard to
all relevant facts and circumstances.

4. The offense, failure or inadequacy of performance
of an individual may be imputed to a person with whom
he is affiliated, where such conduct was accomplished
within the course of his official duty or was effectuated by
him with the knowiedge or approval of such person.

Amended by R.1985 .59, effective November 4, 1985.
See: 17 NJ.R. 1174(b), 17 NJR.2607@).  ~
(2)3 substamtially amended; (a)4 added.
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5:80-18.8 Prohibited activities of persons; reporting
requirement

(a) Tn order to ensure that all persons meet a standard of
responsibility which assures the Agency, the State and its
citizens that such persons will both compete and perform
honestly in their dealings with the Agency and avoid con-
flicts of interest, all pexsons are prohibited from engaging in
the following activities:

1. No person shall pay, offer to pay, or agree 1o pay,
either directly or indirectly, any fee, commission, compen-
sation, gift, gratuity, or other thing of value of any kind to
any Agency member or employee or to any member of
the immediate family, as defined by N.JS.A. 52:13D-13i,
of any such member or employee, or to any partnership,
firm, or corporation with which such member, employee
or member of their immediate family is employed or
associated, or in which such memher or employee has an
interest within the meaning of NJ.S.A. 52:13D-13g.

2. No person shall, directly or indirectly, undertake
any private business, commercial or entreprencurial rela-
tionship with, whether or not pursuant to employment,
contract or other agreement, express or implied, or sell
any interest in such person te, any Agency member or
employee having any duties or responsibilities in connec-
tion with the purchase, acquisition or sale of any property
or services by or to the Agency. No person shall, directly
or indirectly, undertake any private business, commercial
or entrepreneurial relationship with, whether or not pur-
$uant 10 employment, contract or other agreement, cx-
press or implied, or sell any interest in such person to any
individual, firm or entity with which such member or
employee is employed or associated or has an interest
within the meaning of N.J.S.A. 52:13D-13g. Any relation-
ships subject to this provision shall be reported in writing
forthwith 'to the Executive Commission on Ethical Stan-
dards, which may grant a waiver of this restriction upon
application of the member or employee upon a finding
that the present or proposed relationship does not present
the potential, actuality or appearance of a conflict of
interest.

3, No person shall influence, or attempt o influence
or cause to be influenced, any Agency member or employ-
ee in his official capacity in any manner which might tend
to impair the objectivity or independence of judgment of
said member or employee,

4.. No person shall cause or influence, or attempt to
cause or influence, any Agency member of employee to
use, or attempt to use, his official position to secure
unwarranted privileges or advantages for the person or
any other individual or entity, :

(b) Ali persons shall report to the Attorney General of
New Jersey and the Executive Commission on Ethical Stan-
dards the solicitation of such persons of any fec, commis-
sion, compensation, gift, gratuity or other thing of value by
an Agency member or employee. :

Supp. 3-5-01
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(c) The prohibited activities in (2)1 throngh 4 above shall
not be construed to prohibit a person from offering or
giving gifts to or contracting with an Agency member or
employee, nor be construed to prohibit an Agency member
or employee from receiving gifts from or contracting with a
person, and shall not be grounds for debarment pursuant to
NJAC. 5:80-18.2(a)15, provided that such activities are
offered or made under the same terms and conditions that
are available to members of the general public and are
consistent with any rules promulgated by the Executive
Commission on Ethical Standards. :

(d) The Agency shall include the prohibited activities and
reporting requirements in (a) and (b} above in requests for

proposals by the Agency and in all contracts with every

person.

New Rule, R.1990 d.247, effective May 21, 1990.
See: 21 N.J.R. 3350(a), 22 N.LR. 1556(b).
Amended by R.2000 d,132, effeciive March 20. 2000,
See:- 32 NJ.R. 191(a), 32 N.J.R. 1065{a).
In (a}2, substituted “‘shall” for “may* following “person” throughout.

_ ) Case Notes
_ Cited as former codification NJ.A.C. 5:80-4.8. New Jersey Housing
Finance Agency v. Canino, 7 N.JL.A.R. 182 (1983).

5:80-18.9 Extent of debarment and suspension

The exclusion from Agency contracting by virtue of debar-
ment or suspension shall exterid to all contracting and
subcontracting within the control or jurisdiction of the
Agency including any contracts which utilize Agency funds.
When it is determiined by the members of the Agency, upon
their own action or upon recommendation by the Executive
Director of the Agency, to be essential to the public interest,
and upon filing of a finding thereof with the Attorney
General and, in the case of suspension, upon approval of
the Attorney General, an excmption from tofal exclusion
may be made with respect to a particular Agency contract.

Amended by R.2000 4,132, effective March 20, 201K
See: 32 NJ.R. 191(a), 32 NJ.R. 1065(a).

5:80-18.10 Prior nofice by the Agency

Insofar as practicable, prior notice of any proposed debas-
ment or suspension shall be given by the Agency to the
Attomey General and Treasurer,

5:80-18.11 List of debarred and suspended

The Agency shall supply to the State Treasurer a monthly
list of all persons having been debarred or suspended in
accordance with the procedures preseribed herein, including
the effective date and term, if any, of such debarment or
suspension. Such list shall at all times be available for
public inspection.

5:80-18.12 Discretion

Nothing contained herein shall be constrezed to limit the
authority of the Agency to contract or to refrain from
contracting within the discretion allowed by law.

Supp. 3-5-01

5:80~18.13 Lists of other agencies

Notwithstanding. the failure of the Agency to debar or
suspend any person or contractor pursuant to these regula-
tions, whenever the Agency participates in any program
financed, issued or guaranteed by any department, agency or
instrumentality of the United States Government, it may
rely on and distribute lists of persons suspended or debarred
by such agency, department or instrumentality and prevent
the listed person from participating in that program.
New Rule. R.1985 d 559, elfective November 4, 1985,
See: 17 NJR. 1174(b), 17 NJ.R. 2607(a).

SUBCHAPTER 19. WAIVERS

5:80-19.1 Waivers

Any party desiring a waiver or release from the express
provisions of any of the regulations in this chapter may
submit a written request 1o the Agency to the attention of
the Executive Director. Waivers may be granted only by
the Agency Board when such waiver would not contravene
the provisions of NJ.S.A. 55:14K-1 et seq. and upon a
finding that, in granting the waiver, the Board will be

pramating the statutory purposes of the Agency.

SUBCHAPTER 20. CERTIFICATION AND
RECERTIFICATION OF INCOME

5:80-20.1 Authority
This subchapter is promulgated pursuant to the authorty
of N.J.S.A. 55:14K-8b.

5:80-20.2 General applicability

{a) Regpulations within this subchapter shall apply to all
housing projects financed by a loan from the Agency.

(b) In addition to (a) above, if a unit within a housing
project is assisted by subsidies provided by the United States
Department of Housing and Urban Development, (HUD)
such as Section 8 (Housing Assistance Payments) and Sec-
tion 236 (Interest Reduction Payments} of the National
Housing Act of 1937, or is financed pursuant to Section
103(b)(4) of the Internal Revenue Code, or is financed by a
loan from the Agency which is insured or guaranteed by the
United States or any agency thereof, then any additional
Federal regulations, if applicable, regarding certification and
recertification of income shall also apply to the unit. In
such cases, the Housing Sponsor shall notify families that
they are residing in housing projects which are subject to
such Federal regulation. In the event there are any incon-
sistencies between the regulations in this subchapter and
said Federal regulations, the Federal regulations shall pre-
vail. -
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(c) References to any statutes, State or Federal, within
this subchapter include any amendments which have been or
may be made to such statutes.

(d) “Income-restricted units” means the percentage of
units in a housing project where occupancy is restricted to
low-or moderate-income tenants pursuant to the require-
ments of the Agency or the Internal Revenue Code and will
qualify the housing project for tax-cxempt bond financing
and/or Federal low-income housing tax credits,

(e) “Market-rate units” means alt units in a bousing
project financed by the Agency where tenant income and
occupancy are governed only by the requirements of
'N.JS.A. 55:14K-8 and NJ.A.C. 5:80-8.2(a).

Amended by R.2001 d.82, effective March 5, 2001.
See: 32 NLLR. 4166(a), 33 N.LR. T81(a).
Added {d) and ().

5:80-20.3 Docomentation

- (a) Each family applying for admission to or occupying an
income-restricted unit within a housing project shall provide
information and documentation which verifies, to the satis-
faction of the Agency, gross aggregate family income. The
documentation which the Agency shall require families to
submit to housing sponsors may include but is not necessari-
ly limited to:

1. A copy of the first page of their most recent

Federal income tax return, or a signed certification stating -

that no tax return was filed;

2. " Permission for the Agency and Housing Sponsor to
contact the Internal Revenue Service for additional infor-
mation which is necessary to verify gross aggregate family
income andfor copies of the first page of 2 family's
income tax returns; ‘

3. Verification of employment;

4. Check stubs from employers, pensions, annuities,
social security, unemployment, public “assistance -and
workers’ compensation;

5. A copy of any court order for alimony and/or child
support;

6. Confirmation of income from assets (for example,
bank statements).

(b) For market-rate units only, a writien statement by the
applicant(s) or tenani(s) certifying that aggregate family
income does not exceed the maximum income limits pre-
scribed by NJ.A.C. 5:80-8.2 may be accepted as sufficient
verification of income.

() In addition to the documentation required pursuant
to this section, any family applying for admission to or
occupying a unit within a housing project assisted by subsi-
dies provided by HUD, such as Section 8 and 236, and/or
financed pursuant to Section 103(b)(4) of the Internal Reve-
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nué Code, may be required to submit additional documenta-
tion as required by Federal regulations regarding certifica-
tion and recertification of income.

Amended by R.2000 d.132, effective March 20, 2000.
See: 32 N.JR. 191(a), 32 N.LR. 1065(2).
Amended by R.2001 d.82, effective March 5, 2001.
See: 32 NJR 4166(a), 33 NJ.R 781(a).
In (a), substituted “an income restricted” for “a”; added a new (b}
and recodified former (b} as (c). .

5:80-20.4 Calculation of income

(2) For families applying for admission to or occupying a
unit which is assisted by HUD subsidies such as Section 8
and 236 or families occupying a unit within a housing
project financed pursuant to Section 103(b)(4) of the Inter-
nal Revenue Code, where such unit is restricted to families
of low and moderate income as defined in Section
103(b)(12)(C), gross aggregate family income shall be calcu-
lated in accordance with applicable Federal regulations.

(b) For all other families, gross aggregate family income
shall be calculated by the total annual income of ali family
membets, from whatever source derived, including but not
limited to pension, annuity, retirement and social security
benefits. However, the calculation for gross aggregate fami-
ly income shall not include such income as the Agency
determines may be excluded. Such excludable income shall
include but is not limited to the following: '

1. Income from a dependent minor under 18 years of
age, who is not the head of household or spouse of the
head of household;

2. Lump-sum additions to family assets such as inheri-
tances, capital gains, insurance payments included under
health, accident, hazard or worker's compensation poli-
cies, and settlements for personal or property losses;

3. For income from dependents who are secondary
wage earners but who are not included within {(b)1 above,
such wages up to a maximum of $3,000.

(c) The calculation of pross aggregate family income with
regard to (b) above, shall inclade an allowance of $480.00
for each dependent minor under 18 years of age who is not
the head of household or spouse of the head of household.

Amended by R.2000 d.132, effective March 20, 2000.
See: 32 N.JR. 191(a), 32 N1R. 1065(a).

5:80-20.5 Recertification periods and procedures

(a) Family income shall be recertified on an annual basis
for;

1. Families occupying a unit which is assisted by HUD
subsidies, such as Section § and 236.

2 Families occupying a unit within a housing project
financed under Section 103(b){(4) of the Internal Revenue

Code where such unit is restricted to families of low and
moderate income as defined in Section 103(b)}(12)}(C)-

(b) Family income shali be recertified at least every three
years but not more than once each year, for all other
families not included within (a)1 or 2 above.

Supp. 3-53-11
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(c) Housing sponsors shall notify each family in writing,
not more than 100 days and not less than 91 days prior to
expirarion of a family’s lease, that they must recertify family
income. Such notification shall include but is not necessari-
ly limited to:

1. A statement that families must recertify within 30
days of the notice; :

2. A list of the documentation required for recertifica-
tion;

3. A statement that families who fail to recertify
income are subject to provisions set forth in NJA.C.
5:80-20.6, such statement including a description of such
provisions;

4, A statement that after recertification, families
whose income is in ‘excess of the Federal or- Agency
maximum income limit may be subject to provisions set
forth in N.JA.C. 5:80-20.7, such statement including a
description of such provisions.

(d) After recertification, housing sponsors shall calculate
a family’s gross aggregate family income. If there wiil be an
adjustment in FHUD subsidy or imposition of a surcharge as
provided by N.J.A.C. 5:80-20.7, housing sponsors shall pro-
vide families with notice at least 30 days prior to the
expiration of the lease. If requested by families, housing
sponsors shall provide an explanation of how they calculated
the family’s income and arrived at the adjustment of subsidy
or imposition of a surcharge. Housing sponsors must submit
ail family recertification calculations and supporting docu-
ments to the Agency at least 30 days prior to the expiration
of a family’s lease.

(e) The Agency shall review the recertification calcula-
tions and supporting documents and notify the Housing
Sponsor of its approval or any adjustments to the calcula-
tions within 30 days of receipt. If the review results in an
adjustment which will decrease or further decrease a fami-
ly's HUD subsidy or impose or increase a surcharge, Hous-
ing Sponsors shall provide the family with an additional 30
days notice prior to implementing such adjustment.

() Failure of the housing sponsor to comply with the
time requirements in {c) and (d) above shall not relieve
families of their obligation to complete their recertification
within 30 days of receiving notice to recertify.

~ (g) Housing sponsors shall provide a written acknowledg-
ment indicating the documents submitted, if requested at
the time of submission.

Amended by R.2000 d.132, effective March 20, 2000,
See: 32 NJ.R. 191(a), 32 NJ.R. 1065(a).

Case Notes

Regulations requiring housing project sponsor to follow specific
procedure in notifying tenants aboul recertifying their income and
possibility of eviction upon failing to do so did not apply anly o
noncertifying tenanis whose income made them ineligible to remain
tenants. N.C. Housing Associates. No. 100 v. Hightower- Coopcr. 281
N1, Super, 317, 657 A.2d 478 (L.1995).

Supp. 3-5-01
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5:80-20.6 Failure to recertify

(a) Any family which fails to recertify income after notifi-
cation pursuant to this subchapter shall be subject to the
following:

1. For families occupying a unit which is assisted by
HUD subsidies, such as Section 8 and 236, such subsidies
‘shall be terminated as needed to comply with applicable
Federal regulations.

2. For all other families, they shall be sub]ect to
imposition of surcharges pursuant to N.J.A.C. 5:80-20.8,
and may also be subject to eviction pursuant to N.JA.C.
5:80-20.9.

(b) Families subject to the provisions in (a) above, upon
satisfactory completion of recertification, may have subsidies
restored, pravided said subsidies are available, or may, with
Agency approval, have surcharges removed. Surcharges paid
to the Agency for failure to recertify, as required by
MN.J.A.C. 5:80-20.8(d), may be returned, with Agency ap-
proval, if satisfactory completion of recertification is made
within six months of the notice to recertify. Neither the
agency nor the housing sponsor is responsible for the return
of surcharges paid to the municipality.

Amended by R.2000 d.132. effective March 20, 2000,
Sce: 32 NJR. 191(a), 32 N.IR. 1065 (a).

5:80-20.7 Adjustments in tenancy

{a) For families occupying a unit assisted by HUD subsi-
dies such as Section 8 and 236, upon recertification, families
whose income is in excess of the maximum income limit
under applicable federal regulations are subject to adjust-
ment or termination of HUD subsidies as needed to comply
with applicable Federal regulations.

(b) For all other families, upon recertification, those
whose income is in excess of the maximum income limit
under N.JLA.C. 5:80-8.2 may be subject to suscharges pursu-
ant {0 N.JAC. 5:80-20.8, and may also be subject to
eviction pursuant to N.J.AC. 5:80-20.9.

(c) Upon recertification, Housing Sponsors must assure
that the project contains the required number of low and

" moderate income families as required by NJ.A.C. ::80-8.3,

5:80-20.8 Surcharges _

(a) Upon recertification, if the gross aggregate family
income exceeds the maximum income limit pursuant to
N.J.A.C. 5:80-8.2 by 25 percent or less, the family shall
continue to occupy the unit without the imposition of any
surcharges. 1f the gross aggregate family income exceeds
the maximum income limit by more than 25 percent, the
family may continue to occupy the unit, subject to payment
of a surcharge as outlined in (¢) below. Such surcharges
may only be imposed with approval of the Agency. When
imposing surcharges, housing sponsors shall give families
notice that they may be subject to eviction if their income
continues to exceed the maximom income limit for six
months from the expiration of the family’s lease.

Next Pape is 80-38.1
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(b) Families subject to surcharges for failing to complete surcharge will be imposed for failure to recertify. Such
the recertification process (see N.J.AC. 5:80-20.6) shall be  surcharges or eviction actions require Agency approval.
surcharged at the maximum rate outlined in (c) below and
may also be subject to eviction in accordance with NJA.C.
5:80-209. Sponsors shall provide families with notice at
least 30 days prior to the expiration of the lease that a

(c) Surcharges imposed shall be based upon a family’s
unit rent in accordance with the following schedule:

Next Page is 80-39 . 80-38.1 Supp. 3-5-01
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Percentage that Gross Aggregate Income Surcharge

exceeds the Maximum Income Limit on
Unit Rent

Up w and including 125% None

In excess of 125% up to and incloding 130% 5%

1n excess of 130% up to and including 135% 10%

In excess of 135% up to and including 1409 15%

In excess of 140% up to and including 145% 20%

Tn excess of 145% up to and including 150% 25%

In excess of 150% 0%

(d) Housing sponsors shall pay the surcharge to the
municipality granting tax exemption to the project but only
up to an amount that, together with payments made to the
municipality in lieu of taxes and for any land taxes, equals
25 percent of the total reats or carrying charges of the
project for the current and any prior years that the project
has been in operation. For projects on which the Agency has
made a loan financed with the proceeds of bonds issued
prior to January 1, 1973, any remainder of the surcharge or
the total surcharge, if tax exemption has not been granted,
shall be paid into the Agency’s housing finance fund secur-
ing the bonds issued to finance the project. For projects
financed on or after January 1, 1973, any remainder of the
surcharge or the total surcharge, if tax exemption has not
been granted, shall be paid to the Agency.

(¢) Surcharges shall be imposed upon expiration of the
lease provided families have received 30 days notice pursu-
ant to N.J.A.C. 5:80-20.5. Families which have not received
30 days notice prior to lease expiration shall not have
surcharges imposed until the 30 day notice has expired.

Amended by R.2000 d.132, effective March 20, 2000.
Seer 32 NJR. 191(a), 32 N.LR. 1{165(a).

5:80-20.9 Eviction

(a) Families who fail to recertify income following notifi-
cation pursuant to NJ.AC. 5:80-20.5 may, with Agency
approval, be evicted by the housing sponsor if such failure
continues for at least six months after expiration of the
lease. :

(b) Upon recertification, families whose gross aggregatc
family income exceeds the maximum income limit pursuant
to NJ.A.C. 5:80-82 by mote than 25 percent and continues
to do so for at least six months after expiration of the lease
may, with Agency approval, be evicted by the housing
SpORSOL.

(c) Prior 1o eviction under this section, Housing Sponsors -

must provide families with written notice at the end of the
six month period indicating that eviction procedures will
begin unless they recertify within 10 days of the notice and
show that family income hes decreased below the maximum
income limit. Families who fail to recertify within the 10
days or upon recertification are in excess of the maximum
income limit may be evicted by following the provisions of
N.J.S.A. 2A:18-61.1 et seq.
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{d) In the case of tenants of income-restricied ALR units,
neither failure to recertify nor income exceeding the maxi-
mum income limit shall be cause for eviction. However, the
next available nonincome-restricted ALR unit shall be rent-
ed to an income-eligible tenant and shall be deemed an
income-restricted ALR unit thereafter.

Amended by R.1998 o8B0, effective February 2, 1998,
See: 29 N.J.R. 3214(a), 30 NJ.R. 539(b).

Added (d).
Amended by R.2000 d.132, effective March 20, 2009.
See: 32 N.LR. 191(a), 32 N.J.R. 1065(a).

5:80-20.10 Confidentiality _

Housing sponsors shall maintain files on the certification
and recertification of family income at the project. Such files
are to be kept as confidential and shall not be accessible to
nor shall information contained therein be disclosed to any
person except authorized representatives of the housing
sponsor, the Agency and, if applicable, HUD. Housing
sponsors shall require identification from each person claim-
ing authority to review such confidential files and meintain a
list of individuals who have been provided access to same. If
a housing sponsor is not satisfied that a person requesting
review has proper authority, review shall be denied and the
matter referred to the Agency for final determination. Any
copies of family files sent to the Agency pursuant to the
certification or recertification process shall be maintained in
the same confidential manner. If requested by a family at
the time of submission, submitted material shall be rehumned
to a family when it is no longer needed.

Amended by R2000 d.132, effective March 20, 2000

See: 32 N.JLR. 191(2), 32 N.J.R. 1065 (a). .
Inserted “and, if applicable” following “Agency” in the second

senlence.

SUBCHAPTER 21. TRANSFER OF SERVICING OF
SINGLE FAMILY MORTGAGE LOANS

5:80-21.1 General applicability

(a) The rules set forth within N.J.A.C. 5:80-21.1 through
21.4 shall apply to all servicers of Agency single family
mortgage program loans upon:

1. Sale or transfer of a majority interest in the servicing
company or entity;

2. Sale or transfer of a majority ownership interest of
the holding company,;

3. Sale or transfer of the portfolio of Agency loans to
another service; or

4. Merger.

(b) The rules within this subchapter shall also apply to
any change in the servicer's organizational structure, which
in the Agency's determination, amounts to the type of

Supp. 3-20-00
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transfer specified in (a) above. In determining whether a
change in the servicer’s organizational structure is a transfer
subject to these rules, the Agency may consider:

1. Name change of servicer;
2. Change of location of servicer;
3. Staff changes by servicer; -

4. Legal or other significant organizational chdnges in
the servicer’s structure; and

5. Compensation paid to the servicer.

{c) The rules. within this subchapter shall not apply to
loan originators who are not servicers or to newly originated
loans that are being transferred from the originating lender
to an approved servicer.

Amended by R.1997 d.523, effective December [5, 1997.
Seer 28 NUILR. 4B33(a), 29 NA.R. 5285(a).

Rewrote (a)l through (a)3. inscried (a)d and (B)5: and in (c),
extended the exception to newly originated loans trunsferred to an
approved servicer.

5:80-21.2 Agency review and approval of transfer

(a) No servicer may enter into any transfer as specified in
N.J.A.C. 5:80-21.1 without obtaining prior written consent
of the Agency. Approval of all transfers shall be made by
the Executive Director of the Agency.

(b) In order for a transfer to be approved, the successor
servicer must meet all of the following requirements:

1. Is a currently approved Agency scller/servicér and
has a demonstrable ability to service an Agency portfolio,
of the size to be transferred;

2. Have a net worth consistent with the standards set
forth by the Federal National Morigage Association
{FNMA) and acceptable 1o bond insurers, where applica-
ble;

3. Have a servicing portfolio of at least $25 million in
total outstanding principal balances.

4. Be an approved servicer for the FNMA or Federal
Home Loan Mortgage Corporation (FHLMC). If the
servicer is not FNMA/FHLMC approved, the Agency
reserves the right to make its own determination; -

5. Have current certified financial statements and ser-
vicing and delinquency statistics that are satisfactory 10
the Agency;

6. Completion of the participation application to the

satisfaction of the Agerncy;

7. Completion of the Agency's Questionnaire for Ser-
vicing Transfers to the satisfaction of the Agency. This
form must also be completed by the transferring servicer;

8. Evidence of fidelity insurance, errors and omission
insurance and other insurance required by the Agency;

Supp. 3-20-00

80-40

9. If a successor servicer is an existing Agency servicer,
there must be a record of acceptable servicing pesfor-
mance, as determined by the Agency; and

10. Be approved by any entity which has provided
insurance for the specified bonds, if requireéd by that
entity.

(c) In addition to the requirements in (b) above, the
successor servicer shall meet all requirements of the Agen-
cy’s General Resolution and other documents issued in
connection with the sale of bonds from which the financing
for the serviced loans has beea provided.

Amended by R.)1997 d.523, efiective December 15, 1997.
See: 28 NJR. 4833(a), 29 NJ.R. 5285(s).

. Renamed the section: rewrote (b)l and (b)2; in (b)3, deleted the
requirement that the serviving portfolio contain at least 200 loans, and
increased the minimum portfolio size to $25 million doMars; and added
(b)10 and (c).

Amended by R.2000 d.13Z, effective March 20, 260¢.
See: 32 NJR 191(2), 32 NALR 1065(a).

5:80-21.3 Compensation adjustment due on transfer

{a) The compensation paid to the Agency shall be adjust-
ed upon sale or transfer by a servicer of Agency loans. At
the time of the transfer, the servicer shall pay to the Agency
an amount equal to three times the service fee eamed for
the month during which the transfer occurs.

{(b) Compensation adjustment shall not be pzid on loans
in foreclosure or loans in default over 6{F days.

(c) The compensatioﬁ adjustment set forth in (a) above
shall not apply to:

1. Newly originated loans sold or transferred by sellers
(originators) who are not Agency approved servicers;

2. Servicers of portfoﬁos with 150 loans or less that are
transferring their entire Agency portfolio; :

3. Servicers who are subject to a servicer’s agreement
that provides for compensation adjustment of amounts
less than those provided by these rules; and

4. Loan sale or organizational transactions for which no
compensation is involved.

Amended by R.1997 d.523, effective December 15, 1997.
See: 28 NLR. 4833(2), 29 NIR. 5285(a).

Renamed the section; rewrote (a); in (b) substituted “Compensation
adjustment” for “A transfer fee” and added (c).

5:80-21.4 Subsequent transfers

(a) The rules within this subchapter and all terms and
coriditions of the then current agrecments between the
Agency and the transferring servicer shall apply in their
entirety to any subsequent transfers by servicers who be-
came successor servicers under the provisions of these rules.

Next Page is 50-40.1
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(b) Suceessors servicers shall assume and zbide by all the
terms, including compensation adjustments, of the applica-
bie mortgage servicing agreements on the loans being ser-
viced unless different terms are agreed to in writing by the
successor servicer and the Agency. Portfolio records shall
be delivered to the successor, including, but not limited to,
current and past status, escrow balances, and prepayment
and curtailment information. Transferor and transferee
shall fully indemnify the Agency against losses or claims
resulting from the transfer. '

Amended by R.1997 d.523, effective December 15, 1997.
Sce: 28 NJ.R. 4833(a), 29 N.J.R. 5285(a).

In (a), inserted a reference to agreements between the Agency and
the transferring ‘servicer; and in (b), inserted the second semtence.

5:80-21.5 Termination of servicing by Agency
" (a) The Agency may terminate the servicing agreement
with a servicer with or without cause. If termination is
without cause the Agency shall pay to the servicer 50 basis
points of the outstanding principal loan balance of any loan
that is less than 84 months old and that is not in default by
-60 or more days. No compensation shall be paid for any
loan that is older than seven years,

- (b}, If the Agency terminates the servicing agreement with

caus, in accordance with the agreement, no compensation
adjustment shall be paid unless the Agency permits the
servicer to transfer servicing, in which case the rules set
forth in N.JLA.C. 5:80-21.1 through 21.4 shall apply.

(c) In the event that the Agency terminates the servicing
agreement, the servicer shall compensate and indemnify the
Agency for losses to the Agency or for which the Agency
becomes responsible, which are attributable to the servicer.
In addition, the servicer shall not receive a compensation
adjustment as may have otherwise been provided under (a)
above, unless the servicer shall have first made the Agency
whole. The servicer shall not be permitted to set off any
compensation adjustment under (a) above against its obli-
gations to the Agency. ' '

New Rule, R.1997 d.523, effective December 15, 1997.
See: 28 NIR. 4833(a), 29 N1.R. 5285(a).

SUBCHAPTER 22. AFFIRMATIVE FAIR
HOUSING MARKETING

5:86-22.1 Definitions

The following words and terms, when used in this sub-

chapter, shall have the following meanings, unless the con-
text clearly indicates otherwise.

“Applicant” means one or more persdns, corporations,
partnerships, associations, or other entities applying for
financing or fanding assistance from the Agency.

80-40.1

“Disabled person” means a person who has a disability as
defined in section 223(d) of the Social Security Act, 42
U.S.C. § 423(d), or a person who has a “developmental
disability” as defined at 42 US.C. § 6001(8).

“Displaced person” means a person or family who has
been displaced by governmental action or whose dwelling
has been extensively damaged or destroyed as a result of a
disaster declared or otherwise formally recognized pursuant
to Federal disaster relief laws. -

“Eligible household” means a household whose eligibility
requirements are determined in accordance with the pro-
gram regulations under which a project is financed.

“Housing market area” means that geographic region .
from which it is likely that renters and/or purchasers would

‘be drawn for @ given multifamily rental housing project or

single family sales unit. For projects financed under the
Affordable Housing Program, the housing market area may
be considered a housing region as determined by the Coun-
cil on Affordable Housing. In most instances the housing
market area consists of the county in which the project or
homes will be located.

“Initial rent-up” means that period beginning with the
date on which the applicant is granted permission by the
local government and the Agency to begin occupancy or
rent-up and ending on the date sustaining occnpancy (usual-
ly 95 percent} is attained.

“Low income housing” means housing affordable accord-
ing to the Federal Department of Housing and Urban
Development or other recognized standards for home own-
ership andfor rental. Certain housing programs require a
portion of the unifs to be occupied or reserved for occupan-
¢y by households with a gross household income equal to 50
percent or less of the median gross household income for
households of the same size within the applicable housing
market area. Other housing programs require units to be
affordable to the aforementioned population.

“Moderate income housing” means housing affordable
according to the Federal Department of Housing and Urban
Development or other recognized standards for home own-
ership and/or rental. Certain housing programs require that
a portion of the units be occupied or reserved for occupancy
by households with a gross household income equal to more
than 50 percent but less than 80 percent of the median gross
household, income for households of the same size within
the applicable housing market area. Other housing pro-
grams require units to be affordable to the aforementioned
population. :

“Minority” means an individual who is a member of one
of the following racial or ethnic groups: '

1. Black or African-American: A person having ori-
gins in any of the black racial groups of Africa, but not of
Hispanic origin;
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2. American Indian or Alaskan Native: A person hav-
ing origins in any of the original people of North America
and who maintains cultural identification through tribal
affiliation or community recognition;

3. Hispanic or Latino: A person of Mexican, Puerto
Rican, Cuban, Central or Scuth American, or other Span-
ish culture or origin regardless of race; or

4, Asian or Pacific Islander: A person having origins
in any of the original peoples of the Far East, Southeast
Asia, and the Indian subcontinent, or the Pacific Islands.
This area includes, for example, China, India, Japan,
Korea, the Philippine Islands, and Samoa.

“Target group” means an identifiable segment of the

eligible population identified by the applicant as least likely -

to apply for occupancy. An applicant undertakes special
outreach to attract members of these groups to the housing
being offered. Examples include specific racial/ethnic
ETOupsS. _ o
Amended by R.2005 d.219, effective July 5, 2005, .

See: 37 N.LR. 970(a), 37 N.JR. 2476(a).
Rewrote the section,

5:80-222 Purpose of the Affirmative Fair Housing
Marketing Plan

(2) The Affirmative Fair Housing Marketing Plan {the
Plan) is a marketing strategy designed to attract buyers
and/or renters of all majority and minority groups, regard-
less of sex, to rental projects and sales dwellings that are
being marketed by an applicant. The Plan describes initial
advertising and other marketing activities which inform po-
tential buyers and renters of the existence of the units.

(b) More than one Plan may be required in housing
developments where there is a combination of market units
and low and moderate income units or where there is a
combination of sales and rental housing.

(c) The Plan remains in force throughout the life of a
multifamily project. For single-family dwellings located in
subdivisions of five or more units, the Plan remains in effect
until all of the units in the project are sold,

(d) No application for Agency assistance may be funded
without an approved Plan.

{e) Upon approval, the applicant is required to make
good faith efforts to carry out the provisions of the Plan.

(D In formulating the Plan the applicant shall do the
following: :

1. Refer to the demographic statistics for the applica-
ble housinpg market area and identify the segments of the
eligible population which are least likely to apply for
housing without special outreach because of such factors
as neighborhood customs, price, institutionalized discrimi-
nation in the housing market and other factors which
have the effect of denying housing choice.

Supp. 7-5-05
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2. Design an outreach program which will have the
best chance of producing a prospective occupant pool
reflective of the racial/ethnic composition of the popula-
tion of the housing market area and which includes
special measures designed to attract those groups identi-
fied as least likely to apply and other efforts designed to
attract persons from the total eligible population.

3. Establish as one indicator of marketing effective-

ness the racialfethnic composition of the low and moder-

" ate income population of the housing market area, and

identify any other indicators to be used to measure the
effectiventess of the marketing program.

4, Demonstrate capacity to provide training and infor-
mation to sales and/or rental staff on fair housing laws

and objectives.

Amended by R.2005 d.219, effective July 5, 2005.
See: 37 NJIR 970{a), 37 N.JR. 2476(a).

In {b), inserted “vnits” following “market”; in (c), substituted “units
in the project” for “dwellings” preceding “are sold”.

5:80-22.3 Who submits a Plan

(a) The following applicants are required to submit a
Plan: '

1. Any applicant applying for funding under the Af-
fordable Housing Program;

2. Axy applicant applying for funding under the Con-
tinuing Care Retirement Community Program;

. 3, Any applicant applying for funding under the Re-
pair Loan Program; :

4, Any applicant applying for funding under the Agen-
cy’s Policies and Procedures for Housing Projects;

5. Any applicant applying for funding allocations for
special projects, including projects applying for funding
under the Agency’s Market Oriented Neighborhood In-
vestment (MONI) program, consisting of 25 or more
units; and

6. Assisted living residences applying for funding for
projects consisting of 25 or more units. '

(b) Projects receiving assistance from the Federal govern-
ment are subject to the Affirmative Fair Housing Marketing
Guidelines established and enforced by HUD, However,
copies of the HUD-approved Plan must be on file with the
Agency prior to the issuance of a “firm commitment.”

Amended by R.1998 d.80, effective Febroary 2, 1958.
See: 29 NJ.R. 3214(s), 30 N.JK. 539(b). :

In (a), added 6.

Amended by R.2005 d.219, effective July 5, 2005,
See: 37 N.LR. 97a), 37 NJR. 2476(a).

In {a), substituted “z Plan” for “an Affitmative Fair Housing Market-
ing Plan” in the introductory paragraph, rewrote 5; in (b), deleted
“ A ffirmative Fair Housing Marketing” preceding “Plan” in the second
sentence.

Next Page is B0-41
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5:80-22.4 Plan submission deadlines
(a) The Plan must be submitted as part of the application

for Agency financing for those projects financed under the

~ Agency's Policies and Procedures for Housing Projects,
Repair Loan Program and Contimuing Care Retirement
Community Program.

(b) For assistance under the Affordable Housing Pro-
gram, the applicant must submit an approved Plan prior to
fund reservation. The Agency will, however, defer to those
procedures which are different from the procedures stated
. herein for projects subject to a court-ordered settlement
and/or consent order.

Amended by R.2005 d.219, effective July 5, 2005. _
See: ‘37 N.LR. 970(a), 37 NJR. 2476(a).

In'(b), substituted “approved” for “approval” preceding “Plan” in
the first sentence and “the” for “those™ preceding “procedures stated
herein™ in the second sentence. :

5:80-22.5 Format of the Plan
(2) The applicant shall provide the following information:

.1. Name and address of both the applicant and the -

proposed project;
2. Number of units and the application number;

'3, 'Price and/or rent of units and range of affordability
by household size of prospective purchasers and/or rent-
ers; .

" 4. -Census tract or affordable housing region in which
the -project will be located; .

5. The household types to be served by the project,
for example, the elderly, non-elderly;

6. The approximate starting date for advertising to

target groups and for initial occupancy; and
7. Name of managing/sales agent.

Amended by R.2005 d.219, effective July 5, 2005.
See: 37 NLJ.R. 970(a), 37 NJR. 2476(2).

5:80~22.6 Direction of marketing activity

{a) The applicant is responsible for the development and
implementation of the Plan. For projects financed under the
.Affordable Housing Program, the municipality may work
with the applicant to help identify those persons who are
least likely to apply. However, the applicant has ultimate
responsibility for the units’ marketing and sales/rental trans-
actions. Employment of a sales or management agent does
not relieve the applicant of these responsibilities and the
applicant must assure that such agents will catry out affir-
mative marketing and non-discrimination requirements.

(b) The applicant shall identify the groups that are least
likely to apply for -housing. For these groups, special
outreach is required to inform them of the upcoming hous-
ing opportunities. ' ' '

8041

(c) The applicant shall describe efforts to reach target
groups that are not covered elsewhere in the Plan. Such
groups may include female-headed households and the
working poor. '

(d) If the applicaﬁt believes that no singlé group will
need special outreach, the applicant so indicates in the Plan
and explains the reasons for such determination.

{e) In determining_whiéh groups may require special
outreach, the applicant should consider, as appropriate, the
following factors:

1. The possible existence of practices or policies of
discrimination on the basis of race, color, creed, religion,
sex, or national origin, which have historically affected the
ability of members of particular groups to obtain the
housing of their choice. These practices or policies can
include exclusionary zoning practices which may have
limited the construction of housing for lower income
families; lending and/or appraisal practices and other
practices which may have resulted in discrimination on
the basis of race, color, creed, sex, or national origin.
Information on these practices may be found in court
decisions, compliance findings, newspapet articles or oth-
er sources which illustrate patterns relating to these prac-
tices.

2. Any known fact about the effects of the language
barrier upon potential homeseekers and/or renters whose
native language is not English. Examples of such home-
seekers include Hispanic and Vietnamese.

3. The racial/ethnic composition of defined geograph-
ic areas and comparable projecis of comparable size
within the housing market area. Information regarding
these factors may be found in the Housing Assistance
Plan (HAP), US Census Reporis or Regional Housing
Needs Reports approved by the Council on Affordable
Housing, Furthermore, the applicant should consider the
income of the eligible population of the housing market
area including, where applicable, those persons expected
to reside in the community because of planned employ-
ment and current employment.

4, Income eligibility requirements affect the selection
of tenants/purchasers from the segments of the eligible
population that might be targeted for special outreach
and affect the marketing technique to be used in attract-
ing such persons to the housing.

5. 'The racial/ethnic composition of the group of per-
sons who are not residents, but who may reasonably be
expected to reside in the community in the future because
of present or planned employment.

Amended by R.2005 d.219, effective July 5, 2005.
See: 37 NJR. 970(a), 37 NJR. 2476(a).

In (a), deleted “the” following “the development and” and deleted
““Affirmative Fair Housing Marketing” preceding “Plan.”; in (e), sub-
stituted “Council on Affordable Housing” for “Affordable Housing
Council” in 3, and substituied “affect™ for “effect” in 4. .
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5:80~22.7 Marketing program
(2) The marketing program shall include the following:

1. The applicant -shall describe the marketing program
and outline the methods to be used in reaching all
segments of the eligible population; and

2. The marketing program must include special out-
reach steps which will be taken to attract the groups
identified in the Plan as persons least likely to apply for
housing.

* (b) The applicant shall indicate the commercial media to
be used, if any, to advertise the availability of housing. The
use of commercial media is not required; however, the
applicant should publicize the availability of housing

through the type of media customarily used by the applicant,

including minority publications or other minority outlets
which are available in the housing market area.

(c) If the applicant does not intend to use any commer-
cial media, the Plan should explicitly indicate that no com-
mercial media will be used and state the reasons for this
decision. '

(d) The applicant shall indicate the type of media to be
used, including:

- 1. Newspapers of general circulation;
2. Radio stations;
3. Television stations; or

4. Other types of media, including publications of
limited circulation such as neighborhood-oriented weekly
newspapers, religious publications, and the publications of
local real estate industry groups.

(¢) For each of the media selected, the applicant sh
indicate: :

1. 'The name of the media;

2. The type (for example, classified, display) and size
of the newspaper advertisement and the initial date of its
appearance. If copies of such advertising are available,
the applicant should submit them to the Agency. M no
copies are available at the time the Plan is being pre-
pared, the applicant shall submit them as soon as possible
after the Plan has been approved;

3. The frequency and !eﬁgth of any radio and/or tele-
vision advertiting; and .

4. The identity of the racial/cthnic group within the
audience or readership of the commercial media to be
used.

Supp. 7-5-05

(f) The applicant is encouraged to use minority-owned
and/or operated media as part of the overall marketing
program to publicize the housing to both majority and
minority persons. Where Blacks, Hispanics, and other ra- -
cialfethnic minority groups have been identified as special
outreach groups, minority-owned media may be a particular-
ly effective outreach mechanism. Even when such groups are -
not being specifically targeted for special outreach efforts,
the use of minority-owned media is recommended as part of
the outreach to the general population. In such cases, the
applicant may consider factors such as data on the ra-
cial/ethnic composition of the majority-owned media’s read-
ership or audience and the applicant’s past experience in
utilizing such media. . '

(g) The applicant should consider using brochures as part
of the total marketing program. Brochures can be tailored
to meet specific housing information needs of those persons
who are members of groups identified as least likely to apply
for the housing. The brochure can also contain a greater
quantity of information about the project or subdivision
than that contained in mass.media advertising. -

1. A brochure may intlude a range of information
which influences decisions regarding housing choice, for
example, pricefreat; proximity to schools; transportation;
shopping and employment centers; and the availability of
medical facilities for disabled persons.

2. The brochure should communicate the applicant’s |
equal housing opportunity policy.

(h) Signs are another means of advertising. The applicant
must indicate the size of any existing or proposed perma-
nent project site sign, which sign must include the equal
opportunity housing logo. The applicant must indicate the
size of the logo. A photograph of the project sign must be
submitted with the Plan or be submitted as soon as possible
after erection of the sign.

Amended by R.2005 d.219, effective July 5, 2005,
See: 37 NLR. 970(z), 37 NJR. 2476(a).

Rewrote (c); in (d), substitnted “of* for “for” in 1; in (), substitot-
ed “television” for “telephone” in 3.

5:80-22.8 Community contacts

(a) Community contacts can supplement formal commu-
nications media for the purpose of soliciting tenants/buyers.
The applicant shall include only those individuals or organi-
zations that have direct and frequent contact with those
groups identified earlier in the Plan as least likely to apply.
The applicant shall choose community contacts on the basis
of their position of influence within the general community

-and the particular target groups.

(b) Examples of suitable commupity contacts include:

1. Fair housing organizations and local non-profit
housing associations, housing counseling agencies, region-
al tenant referral services;
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5:80-22.11

2. Minority organizations (for example, NAACP, Ur-
ban League), women’s organizations, religious institutions,
civil rights groups, editors of majority-owned and minori-
ty-owned newspapets;

3. Local government agencies which are in a position’

to make referrals of potential homeseekers and/or renters
to the project or subdivision;

4. Real estate industry related groups such as local
real estate boards; and

5. Local employment centers, including large industri-
al and commercial employers, labor unions, hospitals, and
educational institutions.

(c) The applicant shail give the following information
regarding the community contacts:

- 1. Name of the organization or individual;

2. The racial/fethnic identification of the group or
“individual; A

3. The approximate date the group or individual is to
‘be contacted. This date should be consistent with the

‘requirements for advance marketing to those persons
least likely to apply where applicable;

- .4, The address and telephone number of the person
to be contacted; :

5. The methods of contact, for example, community
meetings, briefing sessions by the applicant and communi-
ty organizations, brochures, walking or bus tours of the
proposed housing, radio talk shows; and

6. The specific functions the group wili perform.

Amended by R.2005 d.219, effective July 5, 2005,
See: 37 NJ.R. 970(a), 37 NJ.R. 2476(a).

In '(b), inserted “for example, " preceding "NAACP” in 2, and
deleted *, Community Housing Resource Boards, organized pursuant
to HUD voluntary agreements with the National Association of
" Realtors and the National Association of Real Estatc Brokers” in 4.

§:80-22.9 Future marketing activities for rental units only

(a) The applicant shall describe the types of activities to
be undertaken after the completion of initial occupancy of
rental units in order to fill vacancies resulting from normal
turnover.

(b) The applicant may undertake the same marketing
activities which were performed during the initial occupancy.
A modified Plan may reflect a reduced level of marketing
activity as units are available only through turmover. and may
reflect changes in the media, community contacts or proce-
dures in order to continue a marketing approach that is
consistent with the Affirmative Fair Housing Marketing
objectives.

(¢) Examples of such marketing activitics which may be
performed following the initial rent-up can include the use
of advertising media which may be targeted to the same
groups previously identified as least likely to apply for the
housing without special outreach, or to different groups
chosen on the basis of need to encourage their greater
representation in the prospective occupant pool. - The me-

80-43

dia advertising can be similar in content and format to that
used during the initial rent-up or can be changed by adjust-
ing the scale of the advertising program.

(d) The applicant may use brochures and/or site signs to
publicize the project after initial rent-up has been complet-
ed. The applicant may elect to eliminate community con-
tacts altogether or may use contacts such as churches, local
businesses, civic groups, the local government or individual
community leaders as distributors of brochures or as infor-
mation. sources about the project. Participation in the
regional tenant referral clearing house operated by local real
estate industry, Public Housing Authorities (PHAs), fair
housing groups or public agencies is also encouraged. Such
services match prospective homeseekers and/or renters with
vecant units of suitable size or price.

5:80-22.10 Assessment of marketing efforts

(a) The applicant shall describe the indicators to be used
in measuring the effectiveness of the marketing efforts,
Measuring effectiveness is an integral part of the applicant’s
Affirmative Fair Housing Marketing strategy, and the indi-
cators selected should be consistent with other actions the
applicant plans to undertake,

(b) The applicant may estimate the possibie racial/ethnic
composition of the prospective occupant pool which is antic-
ipated as a result of the marketing efforts, including special
outreach activities undertaken in accordance with the Plan.
The prospective occupant pool should reflect the racial/eth-
nic composition of the housing market area.

(c) The applicant may estimate the distribution by
race/ethnicity of the projected tenant population or owner
population resulting from both the implementation of mar-
keting activities and the tenant or homeowner selection
process. Under no circumstances is this statement of antici-
pated occupancy results to be used as a quota in the
tenant/owner selection process.

Amended by R.2005 d.219, effective July 5, 2005.
See: 37 NJR. 970(a), 37 N.JR. 2476(a).

Tn (b), substituted “is” for “may be” following “the prospective
occupant pool which™. )

5:80-22.11 Composition of the prospective occupant pool

(a) In determining the anticipated racial/ethnic composi-
tion of the prospective occupant pool or tenant/homeowner
population, the applicant must consider any of the following
factors as appropriate:

1. Physical characteristics of the proposed project or
subdivision, including:

i. Project size, that is, number of units;
ii. Distribution of units by bedroom size;

jii. Household type to be served by the housing,
that is, nonelderly families or elderly persons;

iv. Income eligibility requirements; and

v. The demographic characteristics of the housing
market arez it which the project or subdivision is to be
located, including the racialfethnic composition.

Supp. 7-5-05
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2. Demographic changes (social and economic) in the
housing market area in which the project is to be located
may result from publicly or privately financed revitaliza-
tion activities which may displace lower income persons
and encourage the immigration of higher income persons.
Demographic changes may also result from illegal housing
practices such as racial “redlining” by financial institu-
tions, residential appraisals based on the racial composi-
tion of the neighborhcod or the offering of financial
incentives to sell homes because of racial or ethnic groups
moving into the neighborhood (blockbusting).

Amended by R2005 d.219, effective July 5, 2005.
See: 37 N.JLR. 970{a), 37 NJ.R. 2476(a).

5:80-22.12 Demographic characteristics

Applicants shall include data on any newly assisted pro-
ject that may also be available at the time of occupancy of
the proposed project. Such data should include project size
and location, stage of construction, and anticipated dates of
initial marketing activity and initial occupancy.

Amended by R.2005 d.219, cffective July 3, 2005.
See: 37 NJ.R. 970(a), 37 N.JR. 2476(a).

5:80-22.13 Residency preferences _

(2) Residency preferences are gemerally prohibited in
housing that is financially assisted by the Agency. The use of
residency preferences as part of a project tenant selection
and assignment procedure may be permitted under certain
circumstances such as a court-ordered scttlement and/or
consent order with prior approval of the Agency. In these
instances, prior approval of the Agency is required, and the
residency preferences may be used in such a manner that
housing opportunity will not be denied to any particular
group.

(b) In connection with housing assisted under the Fair

Housing Act, residency preferences shall be limited to the

indigenous need portion of the community’s housing obli-
gation, but not more than 50 percent in any one project.

(c) In formulating the request for a residency preference,
the applicant should calculate the size of the potential
population of households eligible for the proposed housing
and should also indicate the potential population of eligible
houscholds or families identified as expected to reside in the
housing market area because of present or planned employ-
ment, Using the results of this calculation, the applicant
should then determine whether an eligible population of
residents exists which contains sufficient numbers of house-
holds from both majority and minority groups to yield a
prospective occupant or tenant/homeowner pool. If such a
population does exist, the owner may confine the marketing
to that jurisdiction and all the units in the project can be
subject to the preference. If, however, an insufficient num-
ber of one or more categories of eligible houscholds exists

within the jurisdiction, the applicant should open markenng
to the entire housing market area.

Supp. 7-5-05

{d) In formulating the request for residency preference,

- the applicant may use data on the housing assistance needs

of particular segments of the eligible population contained
in the local Housing Assistance Plan, the Census Bureau’s
census of population and housing reports which gives statis-
tics on income for each SMSA by race, and other locally
compiled data sources sach as regional planning agency
reports and locally performed census counts.

Amended by R.2005 d.219, effective July 5, 2005.
See: 37 NJ.R. 970(w), 37 NJR. 2476(a).

In (a), inserted “that is” following “pencraily prohibited in housing”
in the first sentence; in (c), insexted “market” following “housing” in
the first sentence and inserted “housing” proceding “market area” in
the last sentence.

5:80-22.14 Staff experience and instructions for fair
' housing training
{2) The applicant shall indicate whether it has had amy
experience in marketing housing to the group(s) idemtified
as least likely to apply.

(b) The applicant is responsible for instructing all em-
ployees and agents in writing and verbally concerning non-
discrimination in housing. Instructions regarding fair hous-
ing requirements and objectives should also be a continuing
part of the agenda of staff mectings or other regular orien-
tation activities carried on for sales and rental staff.

(c) The applicant shall submit a copy of the instructions
given to submanagement staff on fair housing concerns such
as Federal, State, or local housing laws, and the applicant’s
Plan. These materials should indicate the date established
for conducting such training and the name and title of the
person responsible for developing the fair housing training
program, .

Amended by R.2005 d.219, efiective July 5, 2005
See: 37 N.LR. 970(a), 37 N.LR. 2476(a).

In (¢), deleted “Affirmative Fair Housing Marketmg' preceding
“Plan” in the frst sentence. ~

5:80-22.15 Other indicators of successfl implementation

The applicant may describe indicators other than the
projected racial/ethnic composition of the prospective occu-
pant pool or the tenant population. These indicators can
measure the effectiveness of various components of the Plan
such as the advertising methods, the outreach activities
targeted toward the group identified as least likely to apply
or the use of community contacts,

5:80-22.16 Approval of the Plan

(a) If the Plan is deficient, the Agency will notify the
applicat of the nature of the deficiencies and request any
additiona! information. Copies of approved plans will be
distributed as follows:

1. Original to the applicant;

. 2. A copy to be maintained by the Agency’s Assistant
Director of Property Management; and _
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3. For projects financed under the Affordable Hous-
ing Program, copies to the respective community and the
designated developer.

(b) The letter of approval to the applicant will include
the following information:

1. The procedure to follow in notifying the Agency of
intent to matket; ‘

2. Notification that submission to the Agency of cop-
ies of the advertiscments, project signs, brochures and
letters used during the marketing period and developed as
part of the marketing program is required; and

3. Submission of required occupancy i'eports, monthly
“sales reports, and monthly rental reports.

Amended by R2005 d.219, effective July 5, 2005.
Sce: 37 N 970(s), 37 NJ.R. 2476(a).
- Rewrote the section.

5:80-22.17 The Management Plan

.. (a) ‘The applicant shall submit a Management Plan set-
ting forth roles, responsibilities, policies and procedures
regarding all aspects of management, including, but not
limited to, parking and tenant selection. The Management
Plan shall contain the applicant’s plan for implementing the
Plan and for equal employment opportunities. The Agency
will review the Management Plan to determine consistency
with the approved Plan. Particular attention will be paid to
the- following in determining - consistency with the Plan:
1. Advertising of units; and
:2. Tenant selection and assignment methods. Al-
though the Affirmative Fair Housing Marketing require-
ments apply to advertising the availability of the housing,
the selection procedures adopted by the applicant affect
the opportunity of eligible persons to exercise their hous-
ing choice. These selection procedures and methods of
administration should not directly or indirectly discrimi-
nate against any person on the basis of race, color,
religion, creed, sex, or national origin or have the effect of
hindering the achievement of the purposes of the Plan
objectives. Applicants are encouraged to adopt the Agen-
. cy's Tenant/Owner Selection Guidelines as their own.

Amended by R.2005 d.219, effective July 5, 2005.
See: 37 N.LR. 970(a), 37 N.LR. 2476(a).

In (a), deleted “Affirmative Fair Housing Marketing” following
“implementing the” and “the approved” in the introductory paragraph
and substituted “adopted™ fot “edapted” in 2.

5:80-22.18 Notification of intent to begin marketing

The applicant shall notify the Agency no later than 90
days prior to the commencement of any sales or rental
marketing activities of the applicant’s intent to begin such
activities.

Amended by R.2005 d.219, effective July 5, 2005,
See: 37 NJ.R. 970(a), 37 NJR. 2476(a).

Substituted “such” for “sales and rental” following “the applicant’s
intent to begin™.
5:80-22.19 Preoccupancy conference

Upon receipt of the notification of intent to begin market-
ing, the Agency may schedule a preoccupancy conference
with the applicant’s advertising firm and rental and/or sales.
agent.

Amended by R2005 d.219, effective July 5, 2005.
See: 37 NJ.R. 970(a), 37 N.LR. 2476(a).

5:80-22.20 Marketing for initial sales or rent-ap
(a) In carrying out the provisions of the approved Plan,

" the applicant shall implement the following procedures

which apply to advance marketing activities as well as to
marketing activities targeted to the general eligible popula-
tion:

1. Prior to initiating general marketing, contact the
commercial media, fair housing groups, employment cen-
ters and civil rights organizations which have been identi-
fied as resources for aitracting persons who are “least
likely to apply” for the housing.

2. [Establish a system for documenting outreach activi-
ties and for maintaining records of prospective occupants
and approved eligible families which provides racial, eth-
nic and gender data.

3. Prior to the commencement of application taking
or sales, provide training to ail management or sales staff
in Federal, State and local fair housing laws and with
_respect to the Plan objectives.

4. Submit materials to the Agency which document
activities taken o implement the approved Plan, that is,
copies of advertisements, brochures, leaflets, and letters
to community organizations, fair housing groups, major
employment centers, referral services, and other contacts
utilized as part of the marketing program; photographs of
project signs; a copy of the instructions used to train
sales/rental staff in fair housing laws; and anticipated
dates of advertising and occupancy.

5. Prior to initiation of marketing, the applicant may
compile a list of those persons who indicated an interest
in applying for the housing. Such persons shall not be
considered prospective occupants and placed in the pro-
spective occupant pool until they have filed a formal
application during the regular, publicized application-tak-
ing period. Application forms should not be provided to
such persons in advance of other persoms to whom the
marketing program is directed,

Amended by R.2005 d.219, effective July 5, 2003.
See: 37 NJ.R. 970(a), 37 N.JR, 2476(a).

In (2), deleted “Affirmative Fair Housing Marketing” preceding
“Plan” in the introductory paragraph. .

8045 Supp. 7-5-05
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5:80-2221 Assessment of the Plan’s implementation

(2) The applicant shall monitor and carefully evaluate the

results of the special outreach and general marketing activi-
ties undertaken during the initial sales or rent-up period.
Through such evaluation, the applicant can determine
whether the provisions of the Plan have been successfully
implemented and how effectively the Affirmative Marketing
Program has helped attract buyers or tenants of majority
and minority groups. Examples of factors to be examined in
the population of the relevant housing market area include:

1. The actual racial/ethnic composition of either the
tenant/fowner population or the prospective occupant
pool. The applicant should compare this data with the
anticipated composition of prospective oc¢cupants or ten-
ants/owners the applicant has projected in the Plan. I the
anticipated and actual compositions are similar, then the
advertising program can be considered successful. If the
actual occupant or prospective occupant pool composition
does not reflect the projected pattern, the marketing
program should be carefully reviewed to determine, for
example: '

i. Whether outreach efforts are yielding fewer or
more applicants from the target groups;

ii. 'Whether the prospective occupant pool composi-
tion itself appears to be realistic in light of marketing
experience related to the project in question;

ili. Whether adjustments in the advertising strategy
or other outreach efforts are warranted; and

iv. Whether tenant/owrers selection criteria appear
to be a factor in producing a racial/ethnic composition
of occupants which is different from that of the pro-
spective occupant pool.

2.. Measures relating directly to special outreach and
other advertising techniques used in the marketing pro-
gram. For example, the applicant may keep a running
tabulation of responses to questions relating to the man-
ner in which the prospective buyer or renter had heard
about housing, Through such techniques, the applicant
can determine, for example, whether foreign language or
minority media are "effective marketing mechanisms;
whether the equal housing opportunity logo effectively
conveys to such buyers or renters the message that they
are welcome to apply and will not encounter discrimina-
tion; whether community contacts used by the applicant
are advertising the housing effectively; and whether mem-
bers of groups targeted for special outreach activities are
learning about the housing through informal means rather
than commercial media.

Amended by R.2005 d.219, effective July 5, 2005.
See: 37 N.IR. 97({a), 37 N.JL.R. 2476(a). -

Supp. 7-505

5:80-2222 Modification of the approved Plan
(a) Modification of the approved Plan may be appropri-
ate under cerfain circumstances prior to initial marketing,
after commencement of initial marketing, or after rent-up is
completed. Circumstances which may generate modifications
in the Plan include:
1. Significant changes in the parties implementing the
Plan, for example, sales company, management company
- or applicant. If such changes occur, the applicant should
identify the new parties and inform the Agency of such
changes.
2. Significant changes in the demographic or econom-
{ic characteristics of the housing market area in which the
project is located, for example, racial/fethnic composition.
Such changes can affect the direction of the outreach
activities, that is, the group or groups within the eligible
population which have been identified as least likely to
apply. If the demographic or economic characteristics of
the area in which the proposed housing is to be located
have chaoged very significantly, the applicant should con-
sider changing the group(s) to be targeted for special
outreach activities as well as the specific aspects of the
advertising program, for example, commercial media, bro--
chures and signs, which relate to the choice of target
groups. Similarly if new information with respéct to com-
munity contacts which may be helpful in reaching the
target groups, for example, establishment of 2 Community
Resources Housing Board or the dissolution of a housing
referral service previously listed in the approved plan,
comes to light, then changes might be warranted.

(b) If the applicant concludes that changes would be
appropriate, the applicant should, as early in the marketing
process as possible, discuss possible changes with the Agen-
cy and submit any proposed changes for Agency review an
approval :

Amended by R.2005 d.219, cffective July 5, 2005.
See: 37 NJR. 970(s), 37 NTR. 2476(a).

5:80-2223 Recordkeeping and recording requirements -

(a) The applicant shall collect and maintain information
relating to sales and rental activities, including documenta-
tion cormected with the outreach program, race and gender
for both occupants and prospective occupants. The applicant
shall maintain this data for the most recent three-year
pericd of operation or portion thereof, if the project has not
been in operation for more than three years. The applicant
shall submit monthly reports on occupancy to the Agency, as
follows:

1. The monthly sales report is to be submitted for all
single-family subdivisions and multifamily cooperative
projects on or before the fifth day of the month following
imitial sales of any housing units and monthly thereafter
until 95 percent of the units are sold. For housing units
built in scattered sites, seperate sales reports must be
submitted for each type of area in which the units are
built, that is, minorjty area, racially-mixed area, or non-
minority area. .
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‘2. The applicant must submit monthly rental reports for

- rental housing programs on or before the fifth day of the

month following the rental of the first unit. This report is

submitted monthly until 95 percent of the units are oc-
cupied.

Amended by R.2005 d.219, effective July 5, 2003.
See: 37 N.IR. 970(a), 37 N.I.R. 2476(a).

5:80-22.24 Future marketing activities for rental
projects

(a) Upon completion of the initial rent-up, the applicant

initiates appropriate marketing activities for filling vacancies -

resulting from normal turnover. The applicant may utilize the
list of remaining prospective occupants as the waiting list
for the project. The applicant is encouraged to contact the
Agency for assistance in adapting the Plan to the post-initial
occupancy period. The nature of this adaptation would nor-
. mally depend on such factors as:

1. The size ancl racial/ethnic composition of the wamng
list, if one is maintained;

2. The assessment by the Agency and the applicant of
the effectiveness of.the initial marketing Plan, especially
with respect to participation by members of those groups
identified as least likely to apply; and

3. Any changes in the demographic and socio-eco-
nomic composition of the housing tharket area. .

Amended by R.2005 d.219, effective Tuly 5, 2005.
See: 37 NJ.R. 970(a), 37 N.T.R. 2476(a).

5:80-22.25 Monitoring

(a) Monitoring will be conducted to assess the degree to
which the activities undertaken pursuant to an approved Plan
conforin with the applicable Fair Housing Laws and Regnla-

.tions. In conducting monitoring, the Agency will determine: .

1. Whether the applicant has made a good-faith effort
to carry out the provisions of the approved Plan and related
Affirmative Fair Housing Marketing requirements; and

2. Whether progress has been made toward the
achievement of the objectives of the Plan.

(b) Agency staff will conduct on-site monitoring which
will entail an examination of records, visual inspection of the

Next Page is 80-51
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project and interviews with applicants, rental/sales agent and
staff, occupants and community organizations identified in
the Plan. Records which may be examined include applica-
tions (for both accepted and rejected prospective occupants),
and documentation relating to advertising.

(c) Failure to make a “good faith effort™ to comply with

. the Plan could result in the loss of Agency financial assis-

tance. All complaints regarding discrimination will be for-
warded to the New Jersey D1v1510n on Civil nghts for formal
criminal investigation.

"Amended by R.2005 d.219, effective July 5, 2005.

See: 37 N.JR. 970(a), 37 NIR. 2476(a).
In (), deleted “Affirmative Fair Housing Marketing” following “to an
approved” in the mtroductory‘paragraph

SUBCHAPTER 23. (RESERVED)

SUBCHAPTER 24. LEASE-PURCHASE PROGRAM

5:80-24.1  Authority

The rules in this subchapter are issued under and pursuant -
to the authority of the New Jersey Housing and Mortgage
Finance Agency Law of 1983 constituting Chapter 530 of the
Laws of 1983, N.J.S.A_ 55:14K-1 et seq., mcludmg N.JS.A.
55:14K-5¢e and 55:14K-5aa.

5:80-24.2 Purpose

These tules are established to assist the Agency to make
available a base of housing stock of residential units in the
State of New Jersey as contemplated by N.J.8.A. 55:14K-5¢
and 55:14K-5aa for families under the lease-purchase
arrangement. It is intended that the residential units would
become owner occupied after a maximum 36-month rental
period during which a portion of the monthly fair market
lease payments received by the Agency would be set aside by
the Agency to enable it to make a grant towards the
downpayment and/or closing costs of an eligible buyer who
exercises the purchase option.

Supp. 5-21-12
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5:80-24.4

5:80-24.3 Definitions
The following words and terms, s used in this subchap-
ter, shall have the following meanings, unless the context
- clearly indicates otherwise. .

“Act” means the New Jersey Housing and Mbrtgagc
Finance Agency Law, NJ.S.A. 55:14K-1 et seq.

"Agencf' means the New Jersey Housing and Mortgage
Finance Agency.

“DWelobcf' means any individual, corporation, general
or limited partnership, joint venture or other entity.

“Bligible buyer” means one or more natural persons
intending upon exécution of a leasc-purchase agreement to
live together (together with any dependents), who exccute a
lease-purchase agrecment, and who intend to exercise the
option on the housing unit subject to such lease-purchase
agreement and to purchase that unit in the name of the
eligible buyer. ' :

1. To be an eligible buyer, the onc or more natural
persons must together bave an annual incomée:

. .i Sufficient to pay the fair market rental required
+:by the lease-purchase agreement and, in the reasonable
. estimation of the Agency, sufficient to qualify for any
.. financing required to enable such person to exercise the
option to purchasc from the Agency the unit subject to
_ the proposed lease-purchase agreement (taking into
. account the proposed grant). - Income sufficient to pay
" the rent shall be determined in accordance with indus-
try standards for market rate rental housing. Income
sufficient to qualify for financing shall be determined in
accordance with stendard underwriting criteria used in

the mortgage lending industry; and '
ji. Not excecding 200 percent of the median in-
come, adjusted for family size, in the county where the
eligible development is located, as such percentage may
be further adjusted by the Agency by-amendment of
this definition in its reasonable discretion from time to
time, and from cligible development to eligible develop-
ment, to reffect the cost of living and affordable hous-
ing prices in the county where the eligible development

is located.

2. Notwithstanding 1ii above, admission to cligible
developments_ shall be limited to families whose gross
aggregate family income at the time of admission does not
exceed six times the annual rental or carmrying charges
approved by the Agency except for families with three or
more dependents whose incomes may be up to seven
times the annual rental or carrying charge.

“Eligible development” means that portion of any partial-
Iy or wholly completed development which is offered for
sale to the Agency: :

1. The purpose of which is to create onc or more
residential structures for owner occupancy whether in the
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form of detached umits or attached units for separate
occupancy (including, with limitation, condominiums, but
excluding cooperative apartments) together with any land,
utilities, sewers, structures, facilities or other improve-
ments, appurtenant or ancillaty thereto; and

2 Which is located entirely within the geographic
boundaries of the State of New Jersey. :

“Grant” means the amount designated in the lease-pur-
chase agreement with respect to a mnit which the Agency
agrees to contribute at the closing on that unit to an efigible
buyer who exercises an option to buy that unit, to enabie
that eligible buyer to meet downpayment and/or closing
costs, subject to such recapture provisions on the occurrence
of a resalc of that unit as set forth in the lcase-purchase -
agreement.

L ease-purchase agreement” means a contract between
the Agency, as lcssot/seller, and an eligible buyer, as les-
seefoption holder, pursuant to which the eligible buyer
agrees to rent a unit within an cligible development with an
option to buy.

_ “Purchase agreement” means any purchase agreement
entered into by the Agency pursvant to these rules in which
the Agency agrees, subject to the terms and conditions set
forth in such agreement, to purchase some or all of the
housing units, land and other appuricnances related thereto
constituting an eligible development. o

“Purchase price” means the dollar amount, payable by the
Agency to acquire an eligible development pursuant to and
as adjusted by the terms of the sclevant purchase agree-
ment, as determined on the date of purchase.

“Sales price” means that fair market price set forth in the
purchase option that the cligible buyer will pay upon exer-
cise of that option to purchase a housing unit within an
eligible development.

5:80-24.4 Authority to enter into purchase agreements

(a) The Agency may enter into a purchase agreement for
any cligible development, provided that the maximum put-
chase price for a unit within the cligible development may
not exceed the higher of 250 percent of the annual maxi-
mum income of an eligible buyer of that unit or the median
sales price of existing single-family homes in the arca where
the eligible development is located. The median sales price
shall be determined from the State of New Jersey, Depart-
ment of Treasury figures for the then most recent fiscal
year.

(b) The Agency may prioritize requests for purchase
agrecments, taking into consideration the goals of this pro-
market conditions for the Agency’s securities, togeth-
er with the feasibility of the respective eligible development,
the location of existing eligible developments ard the loca-
tion of the proposed eligible development, the readiness of
thzdevelopertoprooeed.theexpeﬁmceofthedeveloper,
and the marketability of the units in the cligible develop-
ment. . L

Supp. 9-18-95
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5:80-24.5 Purchase agreement requirements

{a) Each purchase agreement shall contain the following
conditions precedent to the Agency’s obligation to purchase
an eligible development:

1. At least 50 percent of all housing units in the
partially or wholly completed development of which the
cligible development is a pottion, shall have been previ-
ously sold to buyers not participating in this lease-pur-
chase program. This requirement shall not apply to
eligible developmients of 25 or fewer units;

2. At Jeast 50 percent of all housing units comprising
the eligible development shall be complete and in move-in
condition, with certificates of occupancy issued and in
effect for them, and with signed lease-purchase agree-
ments with eligible buyers. - The remaining housing units
of the eligible development to be purchased by the Agen-
cy must be completed, with certificates of occupancy in
effect, and with signed lease-purchase agreements with
cligible buyers, within onec year of the signing of the
purchase agreement. The Agency must be the first user
of each unit except that the Agency may agrec to pur-
chase a substantially rehabilitated unit. A unit shall be
treated as substantiaily rehabilitated when rehabilitation
expenditures equal or exceed 25 percent of the pumhase
price of the unit to the Agency;

3. A builder’s warranty must be provided in a form
and substance equivalent to the new homeowner’s warran-
ty required by NJS.A. 46:3B-1 et seq; and

4. The Agency must have, prior to or simultancously
with such purchase, received proceeds from the sale of
the Agency’s securities in an amount equal to as much as
110 percent of the purchase price (the purpose of such
excess being fo provide a cash reserve of up to 10 percent
for the payment of such securities, if required in order to
market such securities and if such reserve is not estab-
lished from other funds, allocated or credited to the lease-
purchase program).

.(b) Each purchase agreement shall contain the following

requirements:

1. All documents relating to an cligible development
shall be in form and substance satisfactory to the Agency;

2. The developer shall provide title insurance, casualty
and liability insurance and builder’s risk insurance, all by
insurers and in such amounts sufficient to protect against
the risk of loss associated with the development, purchase
and financing of the cligible developments;

3. Real estate taxes, assessments or like payments
relating to the eligible development accruing for the
period ending on the last day of the calendar year during
which the fransactions contempiated by the purchase
agreement are consummated shall be paid by the seller of
the eligible development; and

Supp. 9-18-95

4, At dlosing, the eligible development shall be subject
to no encumbrances other than encumbrances acceptable

to the Agency,

5:80-24.6 Application
(a) An application for a purchase agrecment for an eligi-
ble development shall be made by the proposed developer
in writing to the Agency, and shall contain the following
information:
1. The amount of the requested purchese price, in
total and by unit;

2. A description of the eligible development together
with a recent appraisal of the cligible development by a
‘New Jersey certified general real estate appraiser, a re-
cent title report, a site plan, a survey by a licensed
surveyor, the applicable zoning ordinances; a report an

. the status of utilities, roads, and the existing financing, if
any, relating to the eligible development;

3. A description of the developer (for example, wheth-
er a corporation, limited or general partnership, joint
venture or otherwise), including a list of all existing and
praposed owners of equity in the developer; and

4. At the Agency's discretion, an environmental audit,
which will be required if any of the information received
in connection with the application indicates that there
may be environmental concerns assoc:ated with the pro-
posed eligible development.

(b) Prior to the signing of each lease-purchase agreement

with an eligible buyer, the developer shall obtain the Agen-

cy's approval of that eligible buyet. To enable the Agency
to determine whether to approve a proposed eligible buyer,
the developer shall submit to the Agency the following
information:

1. The name, annual income, and employment history
of the pmposed eligible buyer, together with the Federal
and state income tax returns most recently filed by the
individual or individuals constituting the cligible buyer;
and

2. Such other information as shall be reqtﬁred by the
Agency from time to time pertaining to a specific pro-
. posed eligible buyer.

5:80-24.7 Authority to enter into lease-purchase
agreements

(a) The Agency may enter into a lease -purchase agree-
ment with an eligible buyer, provided that such lease-
purchase agreement contains as a condition precedent to
the Agency’s obligations thereunder that lease-purchase
agreements for at least 50 percent of the housing units in
the subject eligible development be or have been fully
executed and delivered by all parties thereto prior to, or
simultaneously with, the Agency’s consummation of the
transactions contemplated by the related purchase agree-
ment. . . o
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5:80-26.1

(b) Each lease-purchase agreement with an eligible buyer
shall contain the following terms and conditions, in addition
to such other terms and conditions that the Agency may from
time to time deem appropriate for a particular agreement:

" 1. The eligible buyer shall agree to rent at a fair market
rental a housing unit in an eligible development for a fixed
period as determined by the Agency, not to exceed 36
calendar months, and to pay the monthly rental promptly
and fully. Failure to make such rental payments promptly
and fully, or physical abuse of the unit, shall result in
prompt eviction and the termination of the option described
in (b)3 below; :

2. The eligible buyer shall agree that such housing unit
be used solely as a principal residence, and shall further
agree that the unit shall not be used for seasonal use, as an
_ . investment property, or for business purposes;

3. " The eligible buyer shall pay upon the execution of
" the leage-purchase agreement, a nonrefundable option fee
of $1,000 for an option to purchase for cash the housing
umit which is the subject of the lease-purchase agreement,
_ on the expiration date of the lease period set forth therein.
' Tf the eligjble buyer does not exercise the option, the lease
- will terminate at the expiration of the lease period, the
eligible buyer will immediately vacate the unit, and the

- Agency will retain the option fee;

- 4. Tnreturn for the option fee, the Agency shall grant
‘the eligible buyer an option to purchase the subject housing
unit at a fixed price; each price being the unit’s estimated
fair market value at the end of the lease period, such
estimate being set pursuant to an appraisal prior to the
" execution of the lease-purchase agreement;

- 5. The Agency shall accumulate in a segregated fund a
percentage (calculated at the time of execution of the lease-
‘purchase agreement) of the fair market monthly rent it will
receive during the lease period set forth i the loase-
purchase agreement at a rate calculated by the Agency to
be sufficient, together with the option fee, and its projected
profit on the sale of the unit, if the option is exercised, to
enable it to make the grant. The grant will be applied
towards closing costs and the downpayment on the sales
price. for such housing unit for which the eligible buyer has
otherwise obtained or is expected to obtain his or her own
financing. The amount of the grant to be made will be
calculated by the Agency (at the time the lease-purchase
agreement is execufed) as the amount, given anticipated
market conditions, to be necessary, taking into account the
assets of the eligible buyer, to induce a mortgage lender to
finance the balance of the sales price for the housing unit.
Such calculation by the Agency shall not constitute a
representation or warranty to the eligible buyer of the
availability of mortgage financing and the eligible buyer
shall have no recourse against the Agency in the event such
eligible buyer fails to obtain mortgage financing or is
otherwise unable to exercise the option to purchase the
housing unit which is subject to the lease-purchase
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agreement. If, for any reason, the eﬁgible buyer is unable
to or chooses not to exercise the option to purchase, all.
monies so set aside shall be retained by the Agency.

i Notwithstanding anything to the contrary
contained in these rules, the percentage rent to be set
aside by the Agency to fund a portion of the grant shall
not reduce the unrestricted portion of the rent to an

- amount less than the amount sufficient to maintain and
operate the rental housing and to meet debt service on
the portion of the securities issued by the Agency to
finance the purchase of such housing, and all monies set
aside with respect to such downpayment and/or closing
costs shall be subject to application to pay required debt
service on such securities; and

6. The eligible buyer shall acknowledge that the
Agency may give a mortgage and/or other security inferests
in the housing unit to secure repayment of the financing
undertaken by the Agency to finance the purchase price for
the eligible development.

SUBCHAPTER 25. (RESERVED)

SUBCHAPTER 26. HOUSING AFFORDABILITY
CONTROLS

5:80-26.1 | Purpose and dpplicability

This subchapter is designed to implement the New Jersey
Fair Housing Act (N.J.S.A. 52:27D-301 et seq.) by assuring
that low-and moderate-incoine units created under the Act are

occupied by low-and moderate-income households for an

appropriate period of time. This subchapter provides rules for
the establishment and administration of affordability controls
on Testricted 1mits that receive COAH credit under the Fair
Housing Act; that receive funding from the Division under

 the Neighborhood Preservation Balanced Housing Program;

that receive funding from the Agency under its UHORP and
MONI. programs; or with respect to which a municipality or
developer contracts with the Agency, HAS or other expe-
rienced administrative agent approved by DCA, the Agency
or COAH for the administration of affordability controls
pursuant to the Fair Housing Act. Unless expressly stated
otherwise herein, this subchapter shall apply to all restricted

units described in the foregoing sentence, regardless of the

date on which the units were created; provided, however, that
the rules do not apply to units qualifying for the Federal Low-
Income Housing Tax Credit under Section 42 of the Internal
Revenue Code, units that receive Balanced Housing funds
wnder the Agency’s Home Express program or to units
receiving assistance under the Federal HOME program, 24
CFR. § 92.252(c), § 92.254(a)(4); HUD 202 program, 24
CFR. Part 891; HUD 811 program, 24 CFR. Part §90;

Supp. 5-3-08
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HUD HOPE VI program; or Federal Home Loan Bank,
Affordable Housing Program, 12 C.F.R. Pari 60.

Amended by R_2004 d.475, effective December 20, 2004.
See: 36 NJ.R. 3655(a), 36 N.JR_5713(a).
Rewrote the section.

Case Notes

N.TA.C. 5:80-26, which establishes affordability ranges for the pro-
vision of housing pursuant to the Mount Laurel docirine and has been
incorporated by the New Jersey Council on Affordable Housing
(COAH) into its third-round regulations, is a valid regufation since it is
- consistent with the legislative mandate and is not arhitrary, capricious,
nor unreasonable in light of the deference granted to COAH and the
New Jersey Housing 2nd Mortgage Finance Agency. In re Adoption of
Unif. Hous. Affordability Centrols, 390 N.J. Super. 89, 514 A.2d 402,
2007 N.I. Super, LEXTS 19 (App.Div. 2007).

5:80-26.2 BPefinitions

The following words and terms, as used in this subchapter,
shall have the following meanings, unless the context clearly
indicates otherwise.

“Administrative agent” means the entity responsible for
administering the affordability controls of this subchapter
with respect to specific restricted units, as designated pur-
suant to N.J.A.C. 5:80-26.14. )

“Affordability average” means an average of the per-
centage of median income at which resiricted units in an
affordable development are affordable to low-and moderate-
income households. For example, if the rents for the five
restricted rental units in an affordable housing development
were affordable at 46, 48, 50, 52 and 54 percent of median
Income, respectively, the average affordability for those units
would be 50 percent of median income.

“Affordable” means, in the case of an ownership unit, that
the sales price for the unit conforms to the standards set forth
m N.J.A.C. 5:80-26.6 and, in the case of a rental unit, that the
rent for the unit conforms to the standards set forth in
N.J.A.C. 5:80-26.12. :

“Affordable development” means a housing development
all or a portion of which consists of restricted units.

“Agency” means the New Jersey Housing and Mortgage
Finance Agency established by P.L. 1983, ¢.530 (N.J.S.A.
55:14K-1 et seq.) and in, but not of, the DCA.

“Age-restricted unit” means a housing unit designed to
meet the needs of, and exclusively for, the residents of an
age-resiricted segment of the population where the head of
the household is a minimum age of either 62 years, or 55
vears and meets the provisions of the 42 U.S.C. §§ 3601 et
seq., except that due to death, a remaining spouse of less than
55 years of age shall be permitted to continue to reside.

“Assisted living residence™ means a facility licensed by the
New Jersey Department of Health and Senior Services to
provide apartment-style housing and congregate dining and to
assure that assisted living services are available when needed

Supp. 5-5-08

for four or more adult persons unrelated to the proprietor.
Apartment units offer, at a minimum, one unfirnished room,
a private bathroom, a kitchenette and a lockable door on the
unit entrance.

“Balanced Housing” means the Neighborhood Preservation
Balanced Housing Program of the DCA as set forth at
N.J.S.A. 52:27D-320 and N.J.A.C. 5:43.

“Certified household” means a household that has heen
certified by an administrative agent as a low-income house-
hold or moderate-income household.

“COAH means the Council on Affordable Housing in, but
not of, the DCA, established under the New Jersey Fair
Housing Act (N.J.S.A. 52:27D-301 et seq.).

“DCA” means the State of New Jersey Depariment of
Community Affairs.

“Division” means the Division of Housing in the DCA.

“HAS” means the Housing Affordabﬂiiy Service, formerly
known as the “Affordable Housing Management Service,” in
the Department of Community Affairs, Division of Housing.

“High-poverty census tract” means a census tract with a
census-determined average poverty rate equal to or greater
than 25 percent, as determined by the United States Census

Bureau.

“HUD” means the United States Department of Housing
and Urban Development.

“Low-income household” means a housechold with a total
gross annual household income equal to 50 percent or less of
the median income.

“I ow-income unit” means a restricted unit that is afford-
able to a low-income household.

“Median income” means the median income by household
size for an applicable county, as adopied annually by COAH.

“Moderate-income houschold” means a household with a
total gross annual household income in excess of 50 percent
but less than 80 percent of the median income.

“Moderate-income unit” means a resiricted unit that is
affordable to a moderate-income household.

“MONI” means the Agency’s Market Oriented Neigh-
borhood Investment Program, as it may be authorized from

fime to time by the Agency.

“95/5 unit” means a restricted ownership unit that is part of
a housing element that received substantive certification from
COAH pursuant to N.JA.C, 5:93 before October 1, 2001.

“Non—éxempt sale” means any sale or transfer of ownership
other than the transfer of ownership between husband and

‘wife; the transfer of ownership between former spouses

ordered as a result of a judicial decree of divorce or judicial
separation, but not including sales to third parties; the transfer
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of ownership between family members as a result of
inheritance; the transfer of ownership through an executor’s
deed o a class A beneficiary; and the transfer of ownership
by court order.

“Random selection process” means a Process by which
currently income-eligible households are selected for place-
ment in affordable housing units such that no preference is
given to one applicant over another except for purposes of
matching household income and size with an appropriately
priced and sized affordable unit (for example, by lottery).

“Rent” means the gross monthty cost of rental unit to the
tenant, including the rent paid to the landlord, as well as an
allowance for tenant-paid utilities computed in accordance
with allowances published by DCA for its Section 8 program.
With respect to units in an assisted living residence, Tent does
not include charges for food and services. '

“Restricted unit” meaps a dwelling unit, whether a rental
unit or ownership unit, that is subject to the affordability
controls of this subchapter, but does not include a market-rate
unit financed under UHORP or MONL

“JJIORP” means the Agency's Urban _I-IomeoWnership
Recovery Program, as it may be anthorized from time to time
by the Agency Board.

Amended by R.2004 d.475, effective December 20, 2004
See: 36 N.J.R. 3655(a), 36 N.LR. 5713(a).
Rewrote the section.

5-80-26.3 Affordability average; bedroom distribution

(2) In each affordable development, at least 50 percent of
the restricted units within each bedroom distribution shall be
low-income units and the remainder may be moderate-income
umits.

(b) Affordable developments that are not age-restricted
shall be structured in comjunction with realistic market
demands such that:

1. The combined number of efficiency and one-
bedroom units is no greater than 20 percent of the total
low-and moderate-income units;

2. At least 30 percent of all low-and moderate-income
units are two bedroom units;

3. At least 20 percent of all low-and moderate-income
wmits are three bedroom units; and

4. The remainder, if any, may be aliocated at the
discretion of the developer.

(c) Age-estricted low-and moderate-income umits may
utilize & modified bedroom distribution. At 2 minjmum, the
number of bedrooms shall equal the number of age-restricted
low-and moderate-income units within the affordable devel-
opment. The standard may be met by creating all one-
bedroom units or by creating a two-bedroom unit for each
efficiency unit.
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(d) Municipalities shall establish by ordinance that the
maximum rent for affordable units within each affordable
development shall be affordable to households earning no
more than 60 percent of median income. The municipal
ordinance shall require that the average rent for low-and.
moderate-income units be affordable to households eamning

" no more than 52 percent of median income. The developers

and/or municipal sponsors of restricted rental units shall

establish at least one rent for each bedroom type for both low-

income and moderate-income units, provided that at least 10
percent of all low-and moderate-income  units shall be

affordable to households earning no more than 35 percent of

median income,

(¢) The meaximum sales price of restricted ownership units
within each affordable development shall be affordable to
households earning no more than 70 percent of median
income. Hach affordable development must achieve an af-
fordability average of 55 percent for restricted ownership
mits. In achieving this affordability average, moderate-in-

" come ownership units must be available for at least three

different prices for each bedroom type, and low-income
ownership units must be available for at least two different
prices for each bedroom type.

(f) Municipal ordinances regulating owner-occupied and
rental units shall require that affordable units utilize the same
type of heating source as market units within the affordable
development.

(g) The provisions of this section shall mot apply to
affordable developments financed under UHORP or MONTI or
{0 assisted living residences, which shall comply with
applicable Agency regulations.

Amended by R.2004 4,475, effective December 20, 2004.
See: 36 N.JR. 3655(2), 36 NJR. 5713(a).
Rewrote the section.

Case Notes

NJA.C. 5:80-26, which establishes affordability ranges for the pro-
vision of housing pursuant to the Mount Laurel docirine and has been
incotporated by the New Jersey Council on Affordable Housing
{COAH) into its third-round regulations, is a valid regulation since it is
consistent with the legislative mandate and is not arbifrary, capricious,
nor unreasonsble in light of the deference granted to COAH and the
New Jersey Housing and Mortgage Finance Agency. In re Adoption of
Unif. Hous. Affordability Controls, 390 N.I. Super. 89, 914 A.24 402,
2007 N.J. Super. LEXIS 19 (App.Div. 2007).

5:80-26.4 Occupancy standards

_ (a) In determining the initial rents and initial sales prices
for compliance with the affordability average requirements
for restricted unpits other than assisted living facilities, the
following standards shall be used:

1. A stadio shali be affordable to a one person
household;

5. A one bedroom unit shall be affordable to a one and
one-half person household,

Supp. 5-3-08
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3. A two bedroom unit shall be affordable to a ithree
person household;

4. A three bedroom unit shall be affordable to a four
and one-half person household; and

5. A four bedroom unit shall be affordable to a six
person household.

(b) For assisted living facilities, the following standards
shall be used:

1. A studio shall be affordable to a one person
household;

2. . A one-bedroom unit shail be affordable to a one and
one-half person household; and

3. A two-bedroom unit shall be affordable to a two

person household or to two one-person households.

(¢) In referring certified households to specific restricted
units, to the extent feasible, and without cansing an undue
delay in occupying the unit, the administrative agent shall
strive to:

1. Provide an occupant for each unit bedroom;

2. Provide children of different sex with separate
bedrooms; and

3. Prevent more ‘than two persons from occupying a
single bedroom.
Amended by R.2004 d.475, effective December 20, 2004,
See: 36 N.LR. 3655(a), 36 NJR. 5713(a). :
In (a), substituted “affordability average” for “range of affordability”
preceding “requirements™; inserted a new (b); recodified forrmer (b) as
().

5:80-26.5 Control periods for ownership units

(a) Each restricted ownership unit shall remain subject to
the requirements of this subchapter until the municipality in
which the unit is located elects to release the unit from such
requirements pursuant to action taken in compliance with (3]
below. Prior to such a municipal election, a restricted
ownership unit must remain subject to the requirements of
this subchapter for a period of af least 30 years; provided,
however, that: ‘

1. Units located in high-poverty census tracts shall
remain subject to these affordability requirements for a
period of at least 10 years;

2. Any unit that, prior to Decemiber 20, 2004, received
substantive certification from COAT, was ‘part of a
judgment of compliance from a court of competent
Jurisdiction or became subject to a grant agreement or other
contract with either the State or a political subdivision
thereof, shali have its control period governed by said grant
of substantive certification, judgment or grant agreement or
contract; and .

Supp. 5-5-08

3. 95/5 units are subject to the option and price
restriction rules set forth at N.J.A.C. 5:80-26.20 through
26.26.

(b} The affordability control period for a restricted owner-
ship unit shall commence on the date the initial certified
household takes title to the unit and shall terminate only at
such time as the municipality opts to release the unit from the
requirements of this subchapter in accordance with (g) below,
or at such other time as is applicable under (a) above.

(c) Prior to the issuance of the initial certificate of
occupancy for a restricted ownership unit and upon each
successive sale during the period of restricted ownership, the
administrative agent shall determine the restricted price for
the unit and shall also determine the non-restricted, fair
market value of the unit based on either an appraisal or the
unit’s equalized assessed value, At the time of the sale of the
unit, the purchaser shall execute and deliver to the admin-
istrative agent a recapture note obligating the purchaser (as
well as the purchaser’s heirs, successors and assigns) to
repay, upon the first non-exempt sale after the unit’s release
from the requirements of this subchapter, an amount equal to
the difference between the unit’s non-restricted fair market
value and its restricted price. The recapture note shall be
secured by 2 recapture lien evidenced by a duly recorded
mortgage on the unit. The recapture note and recapturc
mortgage lien shall be in favor of the Agency if the unit was
financed under UHORP or MONI, in favor of the State if
State funds other than UHORP or MONI contributed to the
financing of the unit, and, in all other cases, in favor of the
municipality in which the unit is located. The recapture note
and recapture mortgage lien shall be in the form prescribed in
subchapter Appendices L, M, N, O, P and Q, incorporated
herein by reference, as applicable. »

1. The recapture lien shall also provide the that
recapture amount shall be reduced by the cumulative dollar
value of capital expenditures by all owners during the
control period for improvements and/or upgrades to the
unit, as approved by the administrative agent.

. 2. ‘Municipalities that exercise the option to purchase
restricted ownership units pursuant to (f) below shall not be
required to satisfy the recapture lien.

3. Upon termination of the affordability control period
pursuant to (g) below, and satisfaction of the recapture of
the lien, the unit may be sold at fair market value and the
proceeds retained by the seller.

(d) All conveyances of restricted ownership units shall be
made by deeds and restrictive covenants substantially in the
form prescribed in subchapter Appendices A, B, C, D, T, M,
N, O, P and Q, incorporated herein by reference, as
applicable. Each purchaser of a 95/5 unit, in addition, shall
execute a note and mortgage in the form of Appendices G and
H, incorporated herein by reference. :
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() The affordability controls set forth in this subchapter
and incorporated in instruments in the forms presented in
subchapter Appendices A, D, E, FGHLLKLMN,
0, P and Q, incorporated herein by reference, shall remain
in effect despite the entry and enforcement of any judgment
of foreclosure with respect to restricted ownership units.

(f) At the time of the first non-exempt sale following a
30-year interval from the date of the issuance of the initial
certificate of occupancy, a municipality shall have the right
of first refusal to purchase a restricted ownership unit at the
maximum restricted price, with the exceptions noted under
(a) above, provided that: ‘

1. The municipality enters into a contract to purchase
the unit within 60 days of notification of intent to sell by
the owner of the restricted unit; and

2. The recapture lien described in (c) above remains
in full force and effect.

(g) Any municipality may elect to release a restricted
ownership from the requirements of this subchapter at a
time to be set forth in the municipal ordinance required
under (g)3 below, but after the expiration of the applicable
minimum control period specified under (a) above, provided
that:

1. The recapture lien described in (c) above remains
in full force and effect; g

2... If the lien required under (c) above is in favor of
the municipality, the municipality has a COAH-approved
spending plan pursuant to N.JAC, 5:94-6.5{c) requiring
that all proceeds from the satisfaction of a recapture lien
on a restricted ownership unit be used to create one new
affordable unit for every unit released from affordability
controls within the municipality; and

3. The municipal election to release the unit from the
requirements of this subchapter is made pursuant to a
municipal ordinance authorizing such elections with re-
spect to units Jocated either in areas specifically identified
in the Housing Element of the municipal Master Plan or
throughout the entire municipality.

(h) A municipality may use development fees to purchase
and/or rehabilitate a restricted ownership unit.

(i) In those instances in which control periods expire
pursuant to this section, thc administrative agent shall,
within 60 days of the expiration of the control period,
execute a release, substantially in form set forth in Appendix
F to this subchapter, incorporated herein by reference, of all
restriction instruments with respect to the unit. The owner
of the restricted unit is responsible for recording the release
instruments and returning the recorded originals promptly
to the administrative agent. Upon the expiration of the
control period for a restricted ownership unit cstablished in
this section, the owner of the unit shall be entitled to sell it
to any purchaser at the fair market price. R
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Amended by R.2004 d 475, effective December 20, 2004.
See: 36 NJ.R. 3655(a), 36 NJ.R. 5713(a).
Rewrote the section.

5:80-26.6 Price restrictions for ownership units

(a) The initial purchase price for a restricted ownership
unit shall be approved by the administrative agent and, if
the unit is receiving assistance under the Balanced Housing
Program, shall be consistent with the Balanced Housing
grant agreement.

(b) The initial purchase price for all restricted ownership
units except those financed under UHORP or MONI shall
be calculated so that the monthly carrying costs of the unit,
including principal and interest {based on a mortgage loan
equal to 95 percent of the purchase price and the Federal
Reserve H.15 rate of interest), taxes, homeowner and pri-
vate mortgage insurance and condominium or homeowner
association fees do not exceed 28 percent of the eligible
monthiy income of an appropriate household size as deter-
mined vnder N.J.A.C. 5:80-26.4; provided, however, that the
price shall be subject to the affordability average require-
ment of N.JLAC. 5:80-26.3.

(c) The initial purchase price of a restricted ownership
unit financed under UHORF or MONT unit shall be calcu-
lated so that the monthly carrying costs of the unit, includ-

* ing principal and interest (based on a mortgage loan equal

to 95 percent of the purchase price and the Federal Reserve
HR15 rate of interest), taxes, homeowner and private mort-
gage insurance and condominium or homeowner association
feces do not exceed 28 percent of the eligible monthly
income of a household whose income does not exceed 45
percent of median income, in the case of a low-income unit,
or 72 percent of median income, in the case of a moderate-
income unit, and that is of an appropriate household size as
determined under NJ.A.C. 5:80-26.4.

{d) The maximum resale price for a restricted ownership
unit, if the resale occurs prior to the one-ycar anniversary of
the date on which title to the unit was first transferred to a
certified household, is the initial purchase price. If the resale
occurs on or after such anniversary date, the maximum
resale price shall be consistent with the regional income
limits most recently published by COAH and calculated
pursuant to NJ.A.C. 5:94-7.2(b). The administrative agent
shall approve all resale prices, in writing and in advance of
the resale, to assure compliance with the foregoing stan-
dards. ‘

(¢) The master deeds of affordable developments shall
provide no distinction between the condominium or home-
owner association fecs and special assessments paid by low-
and moderate-income purchasers and those paid by market
purchasers, Notwithstanding the foregoing sentence, condo-
minium units subject to a municipal ordinance adopted
before October 1, 2001, which provides for condominium or
homeowner association fees and/or assessments different

Supp. 12-20-04
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from those provided for in this subsection shall have such
fees and assessments governed by said ordinance,

(£) 95/5 units are subject to the option and price restric-
tion rules set forth in N.J.A.C. 5:80-26.20 through 26.26.

Amended by R.2004 ¢.475. effective December 20, 2004,
Sze: 36 NLI.R. 3655(a), 36 NLL.R. 5713(a).
Rewrote the section.

5:80-26.7 Buyer income eligibility for gwnership unjts

(2} Low-income ownership units shall be reserved for
households with a gross household income less than or
equal to 50 percent of median income. Moderate income
ownership unifts shall be reserved for households with a
gross household income less than 80 percent of median
income. For example, a household earning 48 percent of
median income may be placed in any low-income unit;
however, a household earning 53 percent does not qualify
for a low-income unit. A houschold earning 67 percent of
median may be placed in any moderate income housing
unit. A household earning less than 50 percent. of median
may be placed in a moderate income housing unit. Notwith-
standing the foregoing, however, the administrative agent
may permit moderate-income purchasers to buy low-income
units in housing markets where, as determined by COAH or
the Division, as applicable, low-income prices are required
“but there is an insufficient number of low-income purchas-
ers to permit prompt occupancy of the units. A certified
household that purchases a restricted ownership unit must
occupy it as the principal residence and not lease the unit;
provided, however, the administrative agent may permit the
owner of a restricted ownership unit, upon a showing of
hardship, to lease the unit to a certified household for a
period not to exceed one year.

(b) The administrative agent shall certify a household as
eligible for a restricted ownership unit when the househald
is a low-income household or a moderate-income house-
hold, as applicable to the unit, and the estimated monthly
housing cost for the unit (including principal, interest, taxes,
homeowner and private mortgage insurance and condomini-
um or homeowner association fees as applicable) does not
exceed 33 percent of the household’s eligible monthly in-
come. The administrative agent, however, may exercise the
discretion to certify a low-or moderate-income household as
eligible despite the fact that the unit’s monthly housing cost
would exceed the 33 percent level, if the household obtains
a firm mortgage loan commitment at the higher level from a
licensed financial institution, under terms consistent with the
requirements of the New Jersey Home Ownership Security
Act of 2002, NJ.S.A. 46:310B-22 et seq., including certifice-
tion from a non-profit counselor approved by HUD or the
New Jersey Department of Banking and Insurance that the

borrower has received counseling on the advisability of the

loan transaction.

Amended by R.2004 d.475, effective December 20, 2004.
Seer 36 N.R, 3655(a), 36 NJ.R. 5713(a).
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Rewrote the section.

5:80-26.8 Limitations on indebtedness secured by
ownership unit; subordination

{a) Prior to incurring any indebtedness to be secured by
an ownership unit, the owner shall submit to the administra-
tive agent a notice of intent to incur such indebtedness, in
such form and with such documentary support as deter-
mined by the administrative agent, and the owner shall not
incur any such indebtedness unless and until the administra-
tive agent has determined in writing that the proposed

~ indebtedness complies with the provisions of this section,

(b) With the exception of original purchase money mort-
gages, during a control period, neither an owner nor a
lender shall at any time cause or permit the total indébted-
ness secured by ap ownership unit to exceed 95 percent of
the maximum aflowable resale price of that unit, as such
price is determined by the administrative agent in accor-
dance with N.JLA.C. 5:80-26.6(c).

5:80-26.9 Capital improvements to ownership units

(1) The owners of ownership units may apply to the
administrative agent to increase the maximum sales price for
the unit on the basis of capital improvements made since
the purchase of the unit. Eligible capital improvements shall
be those that render the unit suitable for a larger household
or that add an additional bathroom. In no event shall the
maximum sales price of an improved housing unit exceed
the limits for affordability for the larger household.

{b) Upon the resale of a restricted ownership unit, all
items of property that are permanently affixed to the unit or
were included when the unit was initally restricted (for
example, refrigeratot, range, washer, dryer, dishwasher, wall-
to-wall carpeting) shall be included in the maximum allow-
able resale price. Other items may be sold to the purchaser
at a reasonable price that has been approved by the admin-
istrative agent at the ume of signing the agreement to
purchase. The purchase of central air conditioning installed
subsequent to the initial sale of the unit and not included in
the base price may be made a condition of the unit resale
provided the price, subject to 10-year, straight-line deprecia-
tion, has been approved by the administrative agent. Unless
otherwise approved by the administrative agent, the pur-
chase of any property other than central air conditioning
shall not be made a condition of the unit resale. The owner
and the purchaser must personally certify at the time of
closing that no unapproved transfer of funds for the purpose -
of selling and receiving property has taken place at resale.

Amended by R2004 d.475, effective December 20, 2004,
See: 36 NLJ.R. 3655(a), 36 NJ.R. 5713(2).

In (b), deleted “prorated” preceding “price™ and-inserted “, subject
to Mi-year. straighi-line depreciation.” following “price” at the end of
the third senience. . : . e .
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5:80-26.10 Maintenance of restricted ownership units

A restricted ownership unit shall be required to obtain a
Continuing Certificate of Occupancy or a certified statement
from the municipal building inspector stating that the unit
meets all code standards upon the first transfer of title that
follows the expiration of the applicable minimum control
period provided under N.J.A.C. 5:80-26.5(a).

Amended by R.2004 d.475. effective December 20, 2004,
See: 36 NJ_R. 3655(a), 36 N.J.R. 5713(a).
Rewrole the section.

5:_80-26.11 Control periods for rental units -

(a) Each restricted rental unit shall remain subject to the
requirements of this subchapter until the municipality in
which the unit is located elects to release the unit from such
requirements pursuant to action taken in compliance with
(¢) below. Prior to-such a municipal election, a restricted
rental unit must remain subject to the requirements of this
subchapter for a period of at least 30 years; provided,
" however, that: .

1. Units located in high-poverty census tracts shall
remain subject to these affordability requirements for a
period of at least 10 years;

2. Any unit included in a Neighborhood Rehabilita-
tion Project pursuant to N.J.A.C. 5:43-4.4(b) shall remain
subject to these affordability requirements for a period of

. at least 10 years; and :

©3. Any unit that, prior to December 20, 2004, received
substantive certification from COAH, was part of a judg-
ment of .compliance from a court of competent jurisdic-
tion or became subject to a grant agreement or other

~ contract with-either the State or a political subdivision
thereof, shall- have its control period governed by said
grant of substantive certification, judgment or grant
agreement or contract.

(b) The affordability control period for the restricted
rental units in a development shall commence on the first
date that a certified household occupies a unit and shall
terminate only at such time that the municipality opts to
release the unit from the requirements of this subchapter in
accordance with (e) below, except that the affordability
controls set forth in this subchapter shall remain in effect
until the date on which a rental unit shall become vacant,
provided that the occupant household continues to earn a
gross annual income of less than 80 percent of the applica-
ble median income. If, at that time, a rental household’s
income is found to exceed 80 percent of the regional median
income, the rental rate restriction shall expire at the later of
either the next scheduled lease renewal or 60 days.

(¢) Deeds of all real property that include restricted
rental units shall contain deed restriction language substan-
tially in the form set forth in Appendix E to this subchapter,
incorporated herein by reference. The deed restriction shatl
have priority over all mortgages on the property. The deed
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restriction shall be filed by the developer or seller with the
records office of the county in which the unit is located, and
a copy of the filed document shall be provided to the
administrative. agent within 30 days of the receipt of a
centificate of occupancy. The preparer of the foregoing
instrument shall certify to the administrative agent that the
deed restriction language in Appendix E has been included
therein. '

(d) A restricted rental unit shall remain subject to the
affordability controls of this subchapter despite the occur-
rence of any of the following events:

1. A sublease or assignment of the lease of the unit;

2. A sale or other voluntary transfer of the ownership
of the unit; or

3. The entry and enforcement of any judgment of
foreclosure.

(€) Any municipality may elect to release any or all of the
restricted rental uaits in a devclopment from the require-
ments of this subchapter at a time 1o be set forth in the
municipal ordinance required below, but after the expiration
of the minimum control period specified under (a) above,
provided that:

1. The municipal election to release the unit from the
requirements of this subchapter is made pursuant to a
municipal ordinance authorizing such elections with re-
spect to units located either in areas specifically identified
in the Housing Element of the municipal Master Plan or
throughout the eatire municipality; and

2. The administrative agent shall, within 60 days of
the municipal election shall, execute a release, in the form
set forth in Appendix F to this subchapter, incorporated
herein by reference, of all restriction instruments with
respect to the unit(s). The owner of the restricted unit(s)
is responsible for recording the release instruments and
returning the recorded originals promptly to the adminis-
trative agent. Upon the expiration of the control period
for a restricted rental unit established in this section, the
owner of the unit shall be entitled to lease it to any tenant
at the fair market rent.

Amended by R.2004 d.475, effective December 20, 2004,
See: 36 NJ.R 3655(a), 36 NJR 5713(a).
Rewrote the section.

5:80-26.12 Restrictions on rents

(a) The initial rent for a restricted rental umit shall be
approved by the administrative agent and, if the unit is
receiving assistance under the Balanced Housing Program,
shall be consistent with the Balanced Housing grant agree-
ment. The initial rent shall be calculated so as not to exceed
30 percent of the eligible monthly income of the appropriate
household size as determined under NJA.C. 5:80-26.4;
provided, however, that the rent shall be subject to the
affordability average requirement of NJ.A.C. 5:80-263.

Supp. 12-20-04
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{b} At the anniversary date of the tenancy of the certified
household occupying a restricted rental unit, the rent may
be increased, if such increase is consistent with the regional
income limits most recently published by COAH, calculated
pursuant to N.J.A.C, 5:94-7.2(b), and has been filed with
the administrative agent. If the landiord has charged a
tenant fess than the initial maximum allowable rent for a
restricted unit, the landlord may, with the approval of the
administrative agent, use the maximum allowable rent in-
stead of the current rent in performing this multiplication to
establish the rent for the next tenant under a new lease.

{c) Approved initial rents may not be increased when an
announcement of a COAH-adopted increase occurs during
initial lease-up activity. Rents may not be increased more
than once a year. Rents may not be increased by more than
one COAH-approved increment at one time. Rents may not
be increased at the time of a new occupancy if the new
occupancy occurs within a year of the last occupancy and
prior to the next published COAH-adopted increase. No
additional fees or charges may be added to the approved
rent {except, in the case of units in an assisted living
residence, for the customary charges for food and services)
without the express written approval of the administrative
agent. Application fees (including the charge for any credit
check) may not exceed five percent of the monthly rental of
the applicable restricted unit and shall be payable to the
administrative agent to be applied to the costs of adminis-
tering the controls in this subchapter as applicable to the
unit. '

(d) A written lease is required for all restricted rental
units, except for units in an assisted living residence. Final
lease agreements are the responsibility of the landlord and
the prospective tenant, Tenants are responsible for security
deposits and the full amount of the rent as stated on the
lease. All lease provisions shall comply with applicable law.
The landlord shall provide the administrative agent with
sufficient information for a preparation of a unil joventory
form for entry into the centralized affordable housing unit
inventory system. The landlord shall subinit a copy of each
lease entered into with a certified household to the adminis-
trative agent within 10 business days after the execution of
each lease.

(e) Those tepant-paid utilities that are included in the
utility allowance shall be so stated in the lease. The allow-
ance for utilities shall be consistent with the utility allow-
ance approved by DCA for its Section 8 program,

Amended by R.2004 d.475. efiective December 2, 2004,
See: 36 NJR. 3655(a), 36 N.LR. 5713(a).
Rewrote the section.

5:80-26.13 Tenarnt income eligibility :

(a) Low-income rental units shall be reserved for house-
holds with a gross household income less than or equal to 50
percent of median income. Moderatc income rental units
shali be reserved for households with a gross household
incorne less than 80 percent of median income. o

Supp. 12-20-04
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{b) The administrative agent shall certify a household as
eligible for a restricted rental unit when the household is a
low-income household or a moderate-income household, as
applicable to the unit, and the rent proposed for the unit
does not exceed 35 percent (40 percent for age-restricted
units) of the household’s eligible monthly income as deter-
mined pursuant to N.J.A.C. 5:80-26.16; provided, however,
that this limit may be exceeded if one or more of the
following circumstances exists:

1. The household curzently pays more than 35 percent
(40 percent for households eligible for age-restricted
units) of its gross household income for rent and the
proposed rent will reduce its housing costs;

2. The household has consistently paid more than 35
percent (40 percent for households eligible for age-re-
stricted units) of eligible monthly income for rent in the
past and has proven its ability to pay;

3. The household is currently in substandard or over-
crowded living conditions;

4. - The household documents the existence of assefs,
_with which the household proposss to supplement the
rent payments; or

5. The household documents proposed third-party as-
sistance from an outside source such as a family member
in a form acceptable to the administrative agent and the
owner of the unit.

(c) The applicant shall file documentation sufficient to
establish the existence of the circumstances in (b) above
with the administrative agent, who shall counsel the house-
hold on budgeting.

Amended by R.2004 d.475, effective December 20, 2004,
See: 36 N.J.R. 3655(:!) 36 N.LR. 5713(a).
Rewrote (a); in (b), amended the NLA.C. reference and substituted
“may” for “shall” in the last sentence of the introductory paragraph.

5:80;26.14 Administrative agent

(a) The affordability controls set forth in this subchapter
shall be administered and enforced by the administrative
agent. The primary responsibility of the administrative agent
shall be to ensure that the restricted units under administra-
tion are soid or rented, as applicable, only to low-and
mederate-income households. Among the responsibilities of
the administrative agent are the following:

1. Conducting an outreach:pmcess to insure affirma-
tive marketing of affordable housing units in accordance
with the provisions of N.J.A.C, 5:80-26.15;

© 2. Soliciting, scheduling, conducting and following up
on interviews with interested households; 7

3. Conducting interviews and obtaining sufficient doc-
umentation of gross income and assets upon which to

base- a determination of income eligibility for a Jow-or
_ moderate-income unit; .
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_ 4, Providing written notification to each applicant as
to the determination of eligibility or nop-eligibility;

5. Creating and maintaining a referral list of eligible
applicant households living in the COAH region and
eligible applicant households with members working in

the COAH region where the units are located;

6. Employing a random selection process when refer-
ring households for certification to affordable units;

7. Fumnishing to attorneys or closing agents forms of
deed restrictions and mortgages for recording at the time
of conveyance of title of each restricted unit;

8. Creating and maintaining a file on cach restricted
unit for its control period, including the recorded deed
with ' restrictions, recorded mortgage and note, as ‘appro-
pridte;

9, Instituting and maintaining an effective means of
communicating information between owners and the ad-
ministrative agent regarding the availability of restricted
unjm for resale or rental;

10. Tnstituting and maintaining an effective means of
communicating information to low-and moderate-income
househelds regarding the availability of restricted units for
resale or rerental;

"11. Reviewing and approving requests from owners of
 restricted units who wish to take out home equity loans or
refinance during the term of their ownership;

.13, Reviewing and approving requests to increase
sdles prices from owners of restricted units wlio wish to
make capital improvements to the units that would affect
the selling price, such authorizations to be limited to
those improvements resulting in additional bedrooms or
bathrooms and the cost of central air conditioning sys-
tems;

13. Processing requests and making'detenninations on
requests by owners of restricted units for hardship waiv-
ers;

14. Communicating with lenders regarding foreclo-
sures;

15. Ensuring the issuance of Continuing Certificates
of .Occupancy or certifications pursuant to NJAC,
5:80-26.10; -

16. Notifying the municipality of an owner's intent to
sell a restricted unit;

17. Ensuring that the removal of the deed restrictions
and cancellation of the mortgage note are effectuated and
properly filed with the appropriate county’s register of
deeds or county clerk’s office after the termination of the
affordability. controls in this subchapter for each restricted
unit;

18. Providing annual reports to COAH as required;
and :
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19. Such other responsibilities as may be necessary to
carry out the provisions of this subchapter.

(b) The administrative agent shall create and shall pub-
lish in plain English, and in such other languages as may be
appropriate to serving its client base, a written operating
manual, as approved by COAH, setting forth procedures for
administering such affordability controls, including proce-
dures for long-term control of restricted units; for enforcing
the covenants set forth in Appendices A, B, C, D and E of
this subchapter, consistent with the provisions of NJAC.
5:80-26.18; and for releasing restricted units promptly at the
conclusion of applicable control periods. The administrative
agent shall have authority to take alt actions necessary and
appropriate to carrying out its responsibilities hereunder.
The operating manual shall have a separate and distinct
chapter or section setting forth the process for identifying
applicant houscholds seeking certification to restricted units,
for reviewing applicant household eligibility, and for certify-
ing applicant households in accordance with the household
certification and referral requirements set forth in NJAC.
5:80-26.16. :

1. Such process shall require that an applicant house-
hold be notified in writing of the results of its application
for certification within 20 days of the administrative
agent's determination thereof.

2. At the discretion of the administrative agent, such
process may inciude either or both an outreach require-
ment and a facé-to-face applicant intervicw process.

3. The administrative agent shall establish and main-
tain a ready database of applicant househelds as a referral
source for certifications to restricted units, and shall
establish written procedures to ensure that. selection
among applicant households be via the database, and in
accordance with a uniformly applied random selection
process and all applicable State and Federal laws relating
to the confidentiality of applicant records.

(c) Except in the case of restricted units receiving
UHORP or MONI funding, the municipality in which re-
stricted bnits are located shall select one or more adminis-
trative ageats for those units. A municipality itself (through
a designated municipal employee, department, board, agen-
cy or committec) may elect to serve as the administrative
agent for some or all restricted units in the municipality, or
the municipality may select HAS or an experienced private
entity approved by the Division, the Agency or COAH to
serve as administrative agent for some or all restricted units
in the municipality. HAS may delegate a portion or portions
of its administrative agent duties to third parties, by written
contract, provided that in such case HAS shall retain over-
sight and monitoring responsibilities, including, but not lim-
ited to, authority over enforcement policy and actions and
confidentiality of tenant/applicant data solicited for rent-up
and certification purposes. When a municipality selects an
experienced private entity to serve as administrative agent
for specific restricted units, the administrative agent must be
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approved by the Division, if the restricted units are to
receive funding under the Neighborhood Preservation Bal-
anced Housing Program, or by COAH, if the restricted units
are not to receive funding under the Neighborhood Preser-
vation Balarniced Housing Program but are to receive COAH
credit. The foregoing approval by COAH or the Division is
to be based on the private entity’s demonstration of the
ability to provide a continuing administrative responsibility
for the length of the control period for the restricted units.
The Agency shall select the administrative agents for re-
stricted units receiving UHORP or MONI funding.

{d} In all cases where a municipality has selected HAS as
its administrative agent, HAS and the municipality shall
enter into a contract for the prcwision of housing affordabili-
ty control services substannally in the form set forth in
Appendix L.

(e) When reviewing a private entity to determine whether
it should be designated as administrative agent, a municipal-
ity shall obtain and review the following and submit it to the
Division, the Agency or COAH, as applicable, for approval:

1. Dotumentation which demonstrates that the private
entity’s purposes include the provision of housing services
and housing counseling and the promotion of the princi-
ples underlying the Federal Fair Housing laws and that

the private entity has knowledge of and famitiarity with

the New Jerscy Fair Housing Act, P.L. 1985, c222
(N.JS.A. 52:27D-301 et seq.) and its implementing rules;

2. Evidence of a history of successful management of
restricted affordable housing units, particularly those pro-
duced as a result of the New Jersey Fair Housing Act or
through a Mount Laurel court settlement;

3. Representations and warranties from the experi-
enced private entity that, if the entity serves as adminis-
trative agent with respect to restricted units in which it
has a pecuniary interest, the entity shall not allow the
pecuniary interest to compromise in any way its adminis-
tration of the controls set forth in this subchapter;

4. The draft contract between the municipality and
the private entity serving as administrative agent;

3. Documentation of the private entity's capacity to
undertake the duties of an administrative agent;

6. A statement of intent to attend continuing edu-
cation opportunities on affordability controls and compll—
ance monitoring when available; and

7. Such other relevant documents from a specific ap-

plicant as required by the municipality to justify approval -

as an administrative agent.

(f) The administrative agent shall have the authority to
discharge and release any or all instruments, as set forth in
the Appendices of this subchapter, filed of rccord to estab-
lish affardability controls.

Supp. 12-20-64

Amended by R.2004 d.475, effective December 20, 2004,
See: 36 N.J.R. 3655(a), 36 N1R. 5713(a).
Rewrote the section.

5:80-26.15 Affirmative marketing

(a} The affirmative marketing plan is a regional market-
ing strategy designed to attract buyers andfor renters of all
majority and minority groups, regardiess of race, creed,
color, national origin, ancestry, marital or familial status,
gender, affectional or sexuwal orientation, disability, age or
number of children to housing units which are being mar-
keted by a developer or sponsor of affordable housing. The
affirmative marketing plan is also intended to target those
potentially eligible persons who are least likely to apply for
affordable units in that region. It is a continuing program
that directs all marketing activities toward tbe COAH Hous-
ing Region in which the municipality is located and covers.
the period of deed restriction.

(b} The administrative agent shall assure the affirmative
marketing of affordable units. Municipalities may designate
an experienced municipal staff person approved by COAH
to be the administrative agent responsible for implementing
the affirmative marketing plan. The administrative agent
shall attend an affirmative marketing training program ap-
proved by COAH.

(c} If the municipality does not designate a municipal
staff person, it shall contract with other experienced admin-
istrative agents approved by COAH to administer the affir-
mative marketing plan. Where a municipality coniracts with
another administrative agent to administer the affirmative
marketing plan, the municipality shall appoint a housing
officer who shall supervise the contracting administrative
agent. In addition, where the contracting administrative
agent is not responsible for the entire affirmative marketing

" plan, the municipality shall outline who or what municipal

agent is responsible for the remaining portion of the affir-
mative marketing plan. The municipality shall also ensure
that all original applicant and sales records of affordable

units are returned to the municipality for reporting purposes

and to aid with future resales. The municipality has the
ultimate responsibility for the proper administrationt of the
affirmative marketing program, including initial sales and
rentals and resales and rerentals. -

{d} In implementing the affirmative marketing plan, ad-
ministrative agents shall designate an experienced staff per-
son approved by COAH to provide counseling services to
low and moderate income applicants on subjects such as
budgeting, credit issues, mortgage qualification, rental lease
requirements, #nd landlord/tenant law. Alternatively, the
administrative agent may contract with an experenced agen-
cy approved by COAH to provide such counseling services.

(c) The afﬁrmatwe marketing plan shail pmwde the fol-
lowing information:

L. The name and address of the project;

80-60.2
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2. The number of units, including the number of sales
andfor rental units;

3. ‘The price of sales and/or rental units;
4. The name of the sales agent and/or reatal manager;

5. A description of the random selection mefhod that
will be used to select occupants of affordable housing; and

6. Disclosure of required application fees.

(f) The affirmative marketing plan shall describe the
media to be used in advertising and publicizing the availabil-
ity of housing. In developing the plan, the administrative
agent shall consider the use of language translations. The
plan shall include the following:

.. The names of specific newspapers of general circu-
lation within the housing region;

2. The names of specific radio and television stations
broadcasting throughout the housing region;

"3, The names of other publications circulated within
“the housing region, such as neighborhood oriented weekly

newspapers, religious publications and organizational.

newsletters; :

-4, The names of employers throughoui the housing
region that will be contacted to post advertisements and
distribute flyers regarding available affordable housing;

5, The names of specific community and regional

organizations that will aid in soliciting low and moderate
income applicants. Such organizations may include non-
profit, religious, governmental, fraternal, civic, and other
organizations; and

6. Other advertising and outreach efforts to groups

that are least likely to be reached by commercial media

efforts.

(g) The affirmative marketing process for available af-
fordable units shall begin at least four months prior to
expected occupancy. In implementing the marketing pro-
gram, the administrative agent shall undertake all of the
following strategies:

1. Publication of one advertisement in a newspéper
listed under (f)1 above;

2. Broadcast of one advertisement by a radio or televi-
sion station listed under (f)2 above; and

3. At least one additional regional marketing strategy
using one of the sources listed under (f)3 through 6
above. ) )

(h) Such advertising and outreach shall take place during
the first week of the marketing program and each month
thereafter until all the units have been leased or sold. The
advertisement shall include at least the following:

1. The location of the units; Coe
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2. Directions to the housing units;
3. Arange of prices for the housing units;

4. The size, as measured in bedrooms, of the housing
units;

5. The maximum income permitted to qualify for the
housing units;

6. The location of applications for the housing units;

7. The business hours when interested houscholds
may obtain an application for a housing unit; and

8. Application fees, if any.

(i) Applications for affordable housing shalt be available
in several locations, including, at a minimum, the county
administrative building and/or the county library for each
county within the housing region; the municipal administra-
tive building(s) and the municipal library in the municipality
in which the units are located; and the developer’s sales
office. Applications shall be mailed to prospective applicants
upon request.

(i) f the costs of advertising affordable units are to be a
developer’s responsibility, the requitement shall be a condi-
tion of the municipal planning board or zoning board
approval and required by ordinance.

New Rule, R2004 d.475, effective December 20, 2004.
See: 36 NJR. 3655(a), 36 NLR. 5713(a).

Former N.JA.C. 5:80-26.15, Household certification and referral,
recodified to N.3.AC. 5:80-26.16.

5:80-26.16 - Household certification and referral; related
praject information

(a) The administrative agent shall secure all information
from applicani households necessary and appropriate to
determine that restricted units are occupied by properly
sized households with appropriate low-or moderate-income
levels. No household may be referred to a restricted unit, or
may receive a commitment with respect to a restricted umit,
unless that household has received a signed and dated
certification, as set forth in this section, and has executed a
certificate in the form set forth in Appendices I or K to this
subchapter, as applicable. ;

(b) The administrative agent shall prepare a standard
form of certification and shall sign and date one for each
household when certified. An initial certification shall be
valid for no more than 180 days unless a valid contract for
sale or lease has been executed within that time period. In
this event, certifications shall be valid until such time as the
contract for sale or lease is ruled invalid and no occupancy
has occurred. Certifications may be renewed in writing at
the request of a certified household for an additional period
of 180 days at the discretion of the administrative agent.

1. When reviewing an applicant household’s income
to determine eligibility, the administrative agent shall
compare the applicant household’s. total gross annual

Supp. 12-20-4
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income to the regional low-and moderate-income limits
then in effect, as adopted by COAH. For the purposes of
this subchapter, income includes, but is not limited to,
wages, salaries, tips, commissions, alimony, reguiarly
scheduled overtime, pensions, social security, unemploy-
ment compensation, TANF, verified regular child support,
disability, net income from business or real estate, and
income from assets such as savings, certificates of deposit,
money market accounts, mutual funds, stocks, bonds and
imputed income from non-income producing assets, such
as equity in real estate.

2. Except as otherwise specifically provided in this

subchapter, the sources of income considered by the
admtinistrative agent shall be the types of regular income
reporied to the Internal Revenue Service and which can
be used for mortgage loan approval. Household annual
gross income shall be calculated by projecting current
gross income over a 12-month period.

3. Assets not earning a verifiable income shall have an
annual imputed interest income using a current average
annual savings interest rate. Assets not eaming income
include present real estate equity. Applicants owning real
estate must produce documentation of a market value
appraisal and outstanding mortgage debt. The difference
shall be treated as the monetary value of the asset and the
imputed interest added to income. If the applicant house-
hold owns a primary residence with no mortgage on the
property valued at or above the regional asset limit as
published annually by COAH, a certificate of eligibility
shall be denied by the administrative agent, unless the
applicant’s existing monthly housing costs (including prin-
cipal, interest, taxes, homeowner and private mortguge
insurance, and condominium and homeowner association
fees as applicable} exceed 38 percent of the household's
eligible monthly income.

4. Rent from real estate is considered income, after
deduction of any mortgage payments, real estate taxes,
property owner's insurance and reasonable property man-
agement expenses as reported to the Internal Revenue
Service, Other expenses are not deductible. If actual rent
is less than fair market rent, the administrative agent shall
impute a fair market rent.

5. Income does not include benefits, payments, re-

bates or credits received under any of the following:
Federal or State low-income energy assistance programs,
food stamps, payments received for foster care, relocatior
assistance benefits, income of live-in attendants, scholar-
ships, student loans, personal property such as automo-
biles, lump-sum additions to assets such as inheritances,
lottery winnings, gifts, insurance settlements, and part-
time income of persons enrolled as full-time students.
Income, however, does include interest and other earnings
from the investment of any of the foregoing benefits,
payments, rebates,orcredits.

Supp. 12-20-04

(c) The administrative agent shall require each member
of an applicant household who is 18 years of age or older to
provide documentation o verify the member's income, in-
cluding income received by adults on behalf of minor chil-
dren for their benefit, Household members 18 years of age
or older who do not receive income must produce documen-
tation of current status,

{d) Income verification documentation may include, but
is not limited to, the following for each and every member
of a household who is 18 years of age or older:

1. Four consecutive pay stubs, not more than 120 days
old, including bonuses, overtime or tips, or a letter from
the employer stating the present annual income figure;

2. Copies of Federal and State incomie tax returns for
each of the preceding three tax years;

3. A letter or appropriate reporting form verifying
monthly benefits such as Social Security, unemployment,
welfare, disability or pension income (monthly or annual-

ly);

4. Aletter or apprdﬁriate reporting form verifying any
other sources of income claimed by the applicant, such as

alimony or child support;

5. Income reports from banks or other financial insti-
tutions holding or managing trust funds, monecy market
accounts, certificates of deposit, stocks or bonds; and

" & Evidence or reports of income from directly held
assets such as real estate or businesses.

(e} Court ordered payments for alimony or child support
to another household, whether or not it is being paid
regularly, shall be excluded from income for putposes of
determining income eligibility.

(f) At the discretion of the administrative agent, house-
holds may also be required to produce documentation of
household composition for determining the correct unit size
and applicable median income guide.

() A certificate of eligibility may be withheld by the
administrative agent as a result of an applicant’s inability to
demonstrate sufficient present asse¢s for down payment or
security deposit purposes, subject to development phasing
that may provide opportunity for future savings,

(h) A certificate of cligibility may be withheld by the .
administrative agent as a result of an applicant’s inability to
verify funds claimed as assets, houschold composition or
other facts represented.

(i) A certificate of eligibility shall be denied by the ad-
mivistrative agent as a result of any willful and material
misstatement of fact made by the applicant in seeking
cligibility. :

80-604
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(j) The administrative agent shall screen households that
apply for low-and moderate-income housing for preliminary
income eligibility, by comparing their total pross annual
income to the regional low-and moderate-income  limits
adopted for that year by COAH.

(k) The following information shall promptly be provided
to the administrative agent by the developer or sponsor of
any project’ containing any affordable units subject to the
requirements of this subchapter, upon the latter of either
final municipal land use approval or issuance of a grant
contract by a governmental authority:

1. The total number of units in the project, and
number of restricted units, broken down by bedroom size,

identifying which are low-and which are moderate-income
units, and including street addresses of restricted units;

2.. Floor plans of all affordable units, including com-
plete and accurate identification of uses and dimensions
of all rooms;

3, A project map identifying the Jocations of afforda-
ble units and market units;

-4 A list of project principals or partners, together
with a list of all other affordable projects in which they
'ha,ve been involved over the previous five ycars;

5. Projected construction schedule;

-6, Proposed pricing for all units, including any pur-
chaser options and add-on items;

7. A list of all public funding sources, and copies of
grant or [oan agreements for those sources;

8. Condominium fees or homeowner association and
any other maintenance or other fees;

9. Estimated real property taxes for sale units;

10. Sewer, trash disposal and any other utility assess-
ments;

11. Flood insurance requicement, if applicaﬁle;
12. A description of all HVAC systems;

13. Location of any common areas and elevators;
14. Proposed form of lease for any rental units;

15. The name of the person who will be responsible
for official contact with the administrative agent for the
duration of the project; and

16. The State-upproved Planned Real Estate Develop-
ment public offering statement and/or master deed where
available.

(/) The administrative agent shall employ a random se-

lection process when referring households for certification

to affordable units.
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Recodified from NJ.A.C. 5:80-26.15 and amended by R.2004 d.475,
effective December 20, 2004,
See: 36 NJ.R. 3655(a). 36 NJ.R. 5713(a).
Rewrote the section. Former NLA.C. 5:80-26.16, Procadures for
changing administrative agents, recodified to NJA.C. 5:80-26.17.

" 5:80-26.17 Procedares for changing administrative agents

(2) In order to ensure an orderly transfer of control
responsibility from a municipality to an administrative agent,
from one administrative agent to another administrative
agent, or other transfer, the following minimum require-
ments are necessary before or during the transition:

1. A letter advising of the change shall be sent to all
fow-and- moderate-income homeowners in the case of
ownership units, and all landlords or their agents in the
case of rental developments;

2. Inthe case of ownership units, legal assignments to
the name of the new administrative agent of all restriction
instruments shall be prepared and recorded;

3. Hard copy files on each unit, to contain at a
minimum the original deed restriction, repayment mort-
gage and mortgage note {if applicable), the application
materials, verifications and certifications of all present
owners, pertinent correspondence, any documentation of
home improvement, hardship waiver or other approvals
granted by the former administrative agent and other
miscellaneous correspondence, shall be physically trans-
ferred to the custody of the incoming or new administra-
tive agent; and

4 The new administrative agent must be provided
with: :

L A written methodology, such as the operating
manual required in this subchapter, applied in the past
and to be applied in the future for a calculation of
maximum resale prices and rents;

ii. The base sales price or iitial base rent for each
unit;

iii. Identification for each unit as to whether catego-
rized as low-income or moderate-income;

iv. A description of the number of bedrooms and
physical layout of each unit;

v.. Floor plans; and

vi. In the case of condominjums and units within a
homeowner association, a copy of the master deed and
public offering statement.

{b) HAS shall assume the dusties of administrative agent
by default with respect to any restricted units that are not
effectively under the supervision of a competently perform-
ing administrative agent as determined by COAH, in the
case of units receiving COAH credit, or by DCA, in the case
of units receiving Balanced Housing funding but not receiv-
ing COAH credit.-
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- Recodiffed from NJ.A.C. 5:80-26.16 and amended by R.2004 d.475,
effective December 20, 2004.
See: 36 N.IR. 3655(a), 36 N..R. 5713(a).
Rewrote the section,” Former NJA.C. 5:80-26.17, Enforcement,
recodified to NJA.C. 5:80-26.18,

5:80-26,18 Enforcement

{(a) By accepting State funds for affordable housing pur-
poses, or by submitting to the jurisdiction of COAH, a
municipality shall be deemed to have delegated to its admin-
istrative agent the day-to-day responsibility for implement-
ing practices and procedures designed to ensure effective
compliance with the controls set forth in this subchapter.
The municipality, however, shall retain the ultimate respon-
sibility for ensuring effective compliance with this subchap-
ter.

(b) The administrative agent's enforcement responsibility
for implementing such practices and procedures shall not be
delegated or otherwise transferred to any other party, except
to a successor administrative agent. Anything in this sub-
chapter to the contrary notwithstanding, the Agency and
DCA each may, in their discretion, contract with for-profit
and nonprofit organizations to carry out delegated adminis-
trative agent functions, provided, however, that in any such
case the Agency or DCA shall maijntain pnma.ry responsibil-

. ity for the delegated functions.

(c) The municipality shal:

1. Provide to the administrative agent the name, title
and telephone number of the municipal official who shall
be responsible for liaison with the administrative agent on
all matters related to this subchapter;

2. Ensure that applicable local ordinances are not in
conflict with, and enable efficient implementation of, this
subchapter;

3. Retain or otherwise designate legal counsel for the
purposes of representing any mumicipal enfity acting as
administrative agent and of enforcing the controls set
forth in this subchapter;

4. Ensure that all restricted units zre identified as
affordable within the tax assessor’s office and any munici-
pal utility authority {MUA). The municipality and MUA
shall promptly notify the administrative agent of a change
in billing address, payment delinquency of two consecu-
tive billing cycles, transfer of title, or institution of a writ
of foreclosure on all affordable units; and

3. Provide all reasonable and necessary assistance in
support of the administrative agent’s efforts to ensure
effective compliance with the controls set forth in this
subchapter,

(d) Administrative agent practices and procedures shall
include, but shail not necessarily be limited fo, the following:

Supp. 12-20-04

80-60.6

1. Securing from all developers and sponsors of re-
stricted units, at the earliest point of contact in the
processing of the project or development, written ac-
knowledgement of the requirement that no restricted unit
can be offered, or in any other way committed, to any
person, other than a household duly certified to the unit
by the administrative agent;

2. Requiring that all certified applicants for restricted
units execute a certificate substantially in the form, as
applicable, -of either the ownership or rental certificates
set forth in Appendices J and K;

3. The posting annually ir all rental properties, in-
cluding two-family homes, of a notice as to the maximum
permitted rent together with the telephone number of the
administrative agent where complamts of excess rent can
be made;

4. Anntal mailings to all owners of affordable dwell-
ing units, reminding them of the following notices and
requirements:

i. If the unit is owner-occupied, that the unit may
be resold only to a houschold that has been approved
in advance and in writing by the administrative agent;

ii. That no sale of the unit shall be lawful, unless
approved in advance and in writing by the administra- -
tive agent, and that no sale shall be for a consideration
greater than regulated maximum permitted resale price,
s determined by the administrative agent;

iii. That no refinancing, equity loan, secured letter
of credit, or any other mortgage obligation or other
debt secured by the unit may be incurred except as
approved in advance and in writing by the administra-
tive agent, and that at no time will the administrative
agent approve any debt, if incurring the debt would
make the total of all such debt exceed 95 percent of the
then applicable maximum permitted resale price;

iv. That the owner of the unit shall at all times
maintain the unit as his or her principal place of
residence, which shall be defined as residing at the unit
at Jeast 260 days out of each calendar year;

v. That, except as set forth in NJAC.
5:80-26.18(c)4vii, at no time shall the owner of the unit
lease or rent the unit to any person or persons, except
on a short-term hardship basis, as approved in advance
and in writing by the administrative agent;

vi. That the maximum permitted rent chargeabie to
affordable tenants is as stated in the notice required to
be posted in accordance with NJ.A.C. 5:80-26.18(d)3, a
copy of which shall be enclosed, and that copies of all
leases for affordable rental units must be submitted
annually to the administrative agent;
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vii. If the affordable unit is a two-family home, that
the owner shall lease the rental unit only to certified
households approved in writing by the administrative
agent, shall charge rent no greater than the maximum
permitted. rent as determined by the administrative
agent, and shall submit for written approval of the
administrative agent copies of all proposed leases prior
to having them signed by any proposed tenant; and

viii. - That no improvements may be made to any
unit that would affect its bedroom configuration, except
as provided in subsection (2) of N.J.A.C. 5:80-26.9(a)
and in any event, that no improvement made to the
unit will be taken into consideration to increase the
maximum permitted resale price, except for improve-
ments approved in advance and in writing by the ad-
ministrative agent;

5. Securing annually from municipalities lists of all
affordable housing units for which tax bills are mailed to
absentee owners, and notifying all such owners that they
must cither move back to their unit or sell it;

_ 6. Establishing a program for diverting unlawful rent

payments to the municipality’s affordable housing trust
fund or other appropriate municipal fund approved by the
DCA. For purposes of this subsection, unlawful rent
payments shall mean:

i All rent monies paid by a person who has not
been duly certified in accordance with the provisions of
-+ NJAC. 5:80-26.16;

i, All rent paid by a person or persons renting an
. ownership unit from an owner who has moved out of
his or her unit illegatly; -

{ii. Rent paid by a lawful tenant in excess of
amounts permitted by law; and

iv. Rent paid to an affordable owner who is claim-
ing a hardship, when the owner has not received prior
authorization from the administrative agent as is pro-
vided for under the provisions of NJ.A.C. 5:80-26.7(a);
and

7. . Establishing a rent-to-equity program, to be imple-
mented in situations where an affordable owner has un-
lawfully rented out his or her unit, and where the tenant
has entered into a tenancy without knowledge of its
unfawful nature. Under such rent-to-equity program, the
tenant, including the immediate family of such tenant,
shall be given an opportunity to purchase the unit from
the affordable owner, and the affordable owner shall be
compeled to sell the unit to the tenant, with the total of
all rent paid to the owner being credited to tenant as
down payment money paid to the affordable owner, Any-
thing herein to the contrary notwithstanding, any person
offered a unit under such a rent to equity program must
first- be certified as eligible under the provisions of
N.J.AC. 5:80-26.16.
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(¢) Banks and other lending institutions are prohibited
from issuing any loan secured by owner-occupied real prop-
erty subject to the affordability controls set forth in this
subchapter, if such loan would be in excess of amounts
permitted by the restriction documents recorded in the deed
or mortgage book in the county in which the property is
located. Any loan issued in violation of this subsection shall

-be void as against public policy.

(f) The Agency, CCAH and the DCA hereby reserve, for
themselves and for each administrative agent appointed
pursuant to this subchapter, all of the rights and remedies
available at law and in equity for the enforcement of this
subchapter.

Recodified from NJ.A.C. 5:80-26.17 and amended by R.2004 d.475,
effective December 20, 2004.

Sec: 36 N.J.R. 3655(a), 36 NJ.R. 5713(a). .

" Rewrote the section. Former N.J.A.C. 5:80-26.18, Appeals, recodi-

fied to N.JLA.C. 5:80-26.19.

5:80-26.19 Appeals

Appeals from all decisions of an administrative agent
appointed pursuant to this subchapter shall be filed in
writing with the Executive Director of the Agency. When
acting in this capacity, the Executive Director may appoint
one or more employees of the Agency, COAH and/or the
Department of Community Affairs to assist him or her in
rendering the final decision, whenever he or she, in his or
her sole discretion, determines that committee participation
would materially promote a fair and just disposition of the
appeal. A written decision of the Executive Director uphold-
ing, modifying or reversing an administrative agent’s deci-
sion shall be a final administrative action.

Recodified from NJ.A.C. 5:80-26.18 and amended by R.2004 d.475,
effective December 20, 2004,
See: 36 N.J.R.3655(), 36 NJ.R. 5713(2).
Deleted the third sentence and ¢, subject to judicial review”" at the
end of the last sentence.

5:80-26.20 Option to buy 95/5 units

(a) Each 95/5 unit shall be subject to an option permit-
ting purchase of the unit at the maximum allowable restrict-
ed sales price at the time of the first non-exempt sale after
controls on affordability have been in effect on the unit for
the period specified in N.J.A.C. 5:93-9.2. The option to buy
shall be available to the municipality, the DCA, the Agency,
or a qualified non-profit entity as defined in this chapter.

(b) The owner of a 95/5 unit shall notify the administra-
tive agent and COAH by certified mail of any intent to sell
the unit 90 days prior to entering into an agreement for the
first non-exempt sale after controls have been in effect on
the housing umit for the period specified in NJAC,
5:93-9.2.

{c) Upon receipt of such notice, the option to buy the
unit at the maximum allowable restricted sales price or any

Supp. 12-20-04
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mutually agreed upon sales: price that does not exceed the
maximum allowable restricted sales price shall be available
for 90 days. The administrative agent shall potify the munic-
ipality, the DCA, the Agency, and COAH that the unit is

for sale. The municipality shall have the right of first refusal

to purchase the unit. If the municipality exercises this
option, it may enter into a contract of sale. If the municipal-
ity fails to exercise this option within 90 days, the first of the
other entities giving notice to the seller of its intent to
purchase during the 90-day period shall be entitled to
purchase the unit. If the option to purchase the unit at the
maximum allowable restricted sales price is not exercised by
one of the above entities by a written offer to purchase the
housing unit within 90 days of receipt of the intent to sell,
the owner may proceed to sell the housing unit pursuant to
N.J.A.C. 5:93-9.8. If the owner does not sell the unit within
one year of the date of the delivery of notice of intent to
sell, the option to buy the unit shalt be restored and the
owner shall be required to submit a new notice of intent to
sell 90 days prior to any future proposed date of sale.

(d) Any option to buy a housing unit at the maximum
allowable restricted sales price shall be exercised by certified
mail and shall be deemed exercised upon mailing,

New Rule, R.2004 d.475, effective Deucrﬁber 20, 2004.
See: 36 NLJ.R. 3655(a). 36 N.LR 5713(a).

5:80-26.21 Municipal optiuli on 95/5 units

(2) Any municipality that elects to purchase a 95/5 unit
pursuant to N.JA.C. 5:93-9.4 may:

1. Convey or rent the unit to a low-or moderate-
income purchaser or tenant at a price or rent not to
exceed the maximum allowable restricted sales price or
rent provided the unit is controlled by a deed restriction
in accordance with Appendix A or an alternative form
approved by COAH; or

2. Convey the unit at fair market value subject to the
provisions of (b) and (c) below.

{b) Municipalities that purchase low-income 95/5 units
shall maintain them as low-income housing units.

{c) Municipalities that elect to purchase 95/5 umits and
convey them at a fair market value shall:

1. Notify COAH of any proposed sale and sales price
90 days before closing;

2. Notify COAH of the pnce differential as defined in
N.J.AC. 5:93-1.3; and

3. Deposit the price differential in an interest-bearing
housing trust fund devoted solely to the creation, rehabili-
tation or maintenance of low-and moderate-income hous-

ing.

Supp. 12-20-04

{d) Money deposited in housing trust funds may not be
expended until the municipality submits and COAH ap-
proves a spending plan in accordance with the applicable
COAH rules at that time, Money deposited in housing trust
funds shall be subject to the applicable COAH rules at that
time.

New Rule, R.2004 d.475, effective December 20, 2004.
See: 36 NJ.R. 3655(a), 36 N.LR, 5713(a).

5:80-26.22 State option on 95/5 units

(a) When the DCA or the Agency elects to purchase a
95/5 unit pursuant to NJ.A.C. 5:93-9.4 and this section, it
may; '

1. Convey or rent the 95/5 unit to a low-or moderate-
income purchaser or fenant at a price or rent not to
exceed the allowable restricted sales price or remtal; or

2, Convey the unit at fair market value and utilize the
price differential to subsidize the construction, rehabilita-
tion or maintenance of low-and moderate-income housing
within the appropriate housing region.

New Rule, R.2004 d.475, effective Decémbcr 20, 2004,
See: 36 NLJLR. 3655(a), 36 N.J.R. 5T13(a).

5:80-2623 Non-profit option on 95/5 units

(a) Non-profit entities may apply to COAH at any time
for the right to purchase 95/5 units subsequent to the period
of controts on affordability, provided the unit remains con-
trolled by a deed restriction approved by COAH.

(b) Non-profit entities that have been designated by
COAH shall be eiigible to purchase low-or moderate-in-
come units purseant to N.J.A.C. 5:93-9.4 for the sole pur-

-pose of conveying or renting the housing unit to a low-or

moderate-income purchaser or tenant at a price or rent not
to exceed the allowable restricted sales price or rental. Low-
income units shall be made available to low-income purchas-
ers or tenants and the housing unit shall be repulated by the
deed restriction and lien adopted by COAH, appended to
this subchapter as Appendix B. The term of the controls on
affordability shall be the same as those required by N.J.A.C.
5:93-9.2 :

New Rule, R.2004 d.475, effective December 20, 2004,
See: 36 NJ.R. 3655(a), 36 N.J.R. 571_3(a).

5:80-26.24 Seller option on 95/5 unifs

(a) An eligible seller of a 95/5 unit that has been con-
trolled for the period established in NJ.A.C, 5:93-9.2 who
has provided the requisite notice of an intent to sell, may
proceed with the sale if no eligible entity as outlined in
NJAC. 5:80-26.19(c) and 2622 exercises its option to
purchase within 90 days. )

(b) Subject to NJ.A.C. 5:93-9.9, the scller may elect to:

80-60.3
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1. Sell to a certified household at a price mot to
exceed the maximum permitted sales price in accordance
with existing COAH rules, provided that the unit is
regulated by the deed restriction and lien adopted by
COAH, appended to this subchapfer as Appendix B for a
period of at least 30 years; or

2. Exercise the repayment option and sell to any
purchaser at market price, providing that 95 percent of
the price differential is paid to the administrative agent,
as an instrument of the municipality, at closing.

(c) If the sale will be to a qualified low-or moderate-
income household, the administrative agent shall certify the
‘income qualifications of the purchaser and shall ensure the
housing unit is regulated by the deed restriction and lien
required by COAH, which has been appended to this sub-
chapter as Appendix B. ‘

(d) The administrative agent shall examine any contract
of sale containing a repayment option to determine if the
proposed sales price bears a reasonable relationship to the
housing unit’s fair market value. In making this determina-
tion, the administrative agent may rely on comparable sales
data or an appraisal. The administrative agent shall not
approve any contract of sale where there is a determination
that the sales price does not bear a reasonable relationship
to fair market vaiue. The administrative agent shall make a
determination within 20 days of receipt of the contract of
sale’ and shali calculate the repayment option payment.

(2) The administrative agent shall adopt an appeal proce-
dure by which a seller may submit written documentation
requesting the administrative agent to recompute the repay-
ment ‘obligation if the seller believes an error has been
made, or to reconsider a determination that a sales price
does not bear a reasonable relationship to fair market value.

A repayment obligation determination made as a result of.

an owner’s appeal shall be a final determination of the
administrative agent appealable under N.J.A.C. 5:80-26.18.

(f) The repayment shall occur at the date of closing and
transfer of title for the first non-exempt transaction after the
expiration of controls on affordability.

(g) The administrative agent shall deposit all repayment
proceeds in a housing trust fund (see NJA.C. 5:93-815)
and may be used as per N.JA.C. 5:93-8.16. Money deposit-
ed in housing trust funds may not be expended uritil the
municipality submits and COAH approves a spending plan
(see N.J.A.C. 5:93-5.1(c)).

New Rule. R.2004 d.475, effoctive December 20, 2004,
See: 36 NJ.R. 3655(2), 36 NJR. 5713(a).

5:80-26.25 Municipal rejection of repayment option on
95/5 units
(a) A municipality shall have the right to determine that
the most desirable means of promoting an adequate supply
of low-and moderate-income housing is to prohibit the

80-60.9

exercise of the repayment option and maintain controls on
lower income housing units sold within the municipality
beyond the period required by NJA.C. 5:93-9.2. Such
determination shall be made by resolution of the municipal
governing body and shall be effective upon filing with
COAH. The resolution shall specify the time period for
which the repayment option shall not be applicable. During
such period, no seller in the municipality may utilize the
repayment option permitted by N.J.A.C. 5:93-9.8.

(b) Municipalities that exercise the option outlined in ()
above shall:

1. Provide public notice in a newspaper of general
circulation; and :

2. Notify the administrative agent and COAH of its
governing body’s action. )

(c) The administrative agent shall ensure that the deed
restriction on all affected housing units reflects the extended
period of controls. '

New Rule, R.2004 d.475, effective December 20, 2004,
See: 36 NJR. 3655(a), 36 NLR. 5713(a).

5:80-26.26 Continued application of options to create,
rehabilitate or maintain 95/5 units
When a housing unit has been maintained as a low-or
moderate-income unit after controls have been in effect for
the period specified in NJ.A.C. 5:93-9.2, the deed restric-
tion governing the housing units shall allow municipalities,

DCA, the Agency, COAH, non-profit agencies and selfers of

jow-and moderate-income units to again exercise all the
same options as provided in this subchapter.

New Rule, R.2004 d 475, effective December 20, 2004,
See: 36 NJ.R. 3655(z), 26 N.R. 5713(a).

APPENDIX A
MANDATORY DEED FORM FOR OWNERSHIP UNITS
Deed '
To State Regulated Property
With Covenants Restricting Conveyance
And Mortgage Debt
THIS DEED is made on this the . day of 20_ by
and between :
: (Grantor) and

{Grantee).

Article 1. Consideration and Conveyance
In return for payment to the Grantor by the Grantee of
Dollars {§. ), the receipt of which is hereby
acknowledged by the Grantor, the Grantor_hereby grants and
conveys to the Grantee all of the land and improvements

~ thereon as is more specifically described in Article 2, hereof

(the Property).
Article 2. Description of Property

Supp. 12-20-04
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The Property consists of all of the land, and improvements
thereon, that is located in the municipality of .| County
of State of New Jersey, and described more specifical-
ly as Block No. —_ Lot No. __, and known by the street
address: _

Article 3. Grantor’s Covenant

The Grantor hercby covenants and affirms that Grantor has
taken no action to encumber the Property. -

Article 4. Affordable Housing Covenants ,

Sale and use of the Property is governed by regulations known

as the Uniform Housing Affordability Controls, which are

found in New Jersey Administrative Code at Title 5, chapter 80,

subchapter 26 (N.J.A.C. 5:80-26.1, & seg, the “Regulations™).

Consistent with the Regulations, the following covenants (the

“Covenants™) shall run with the land for the period of time

commencing upon the earlier of (a) the date hereof or (b) the

prior commencement of the “Control Period”, as that term is
defined in the Regulations, and terminating upon the expiration
of the Control Period as provided in the Regulations.

A. The Property may be conveyed only to a household who
has been approved in advence and in writing by the
Housing Affordability Service of the New Jersey Depart-
ment of Community Affairs, or other administrative agent
appointed under the Regulations (hereinafter, collectively,
the *“Administrative Agent”).

B. No sale of the Property shail be lawful, unless approved in
advance and in writing by the Administrative Agent, and
no sale shall be for a consideration greater than maximum
permitted price (“Maximum Resale Price”, or “MRP") as
determined by the Administrative Agent.

C. No refinancing, equity loan, secured letter of credit, or any
other mortgage obligation or other debt (collectively,
“Debt™) secured by the Property, may be incurred except
as approved in advance and in writing by the Administra-
tive Agent. At no time shull the Administrative Agent
approve any such Debt, if incurring the Debt would make
the total of all such Debt exceed Ninety-Five Percentum
{95%}) of the applicable MRP. '

D. The owner of the Property shall at all times mainitain the
Property as his or her principal place of residence.

E. Except as set forth in F, below, at no time shall the owner
of the Property lease or rent the Property to any person or
persons, except ot a short-term hardship basis as approved
in advance and in writing by the Administrative Agent.

F. 1f the Property is a two-family home, the owner shall lease
the rental unit only 10 income-certified low-income house-
holds approved in writing by the Administrative Agent,
shall charge rent no greater than the maximum permitted
rent as determined by the Administrative Agent, and shall
submit for written approval of the Administrative Agent
copies of all proposed Jeases prior to having them signed
by any proposed tenant.

G. No improvements may be made to the Property that would
affect its bedroom configuration, and in any event, no
improvement made to the Property will be taken into
consideration to increase the MRP, except for improve-
ments approved in advance and in writing by the Adminis-
trative Agent.

Supp. 12-20-04

Article 5. Remedies for Breach of Affordable Housing Cove-
: nants ’

A breach of the Covenants will cause irreparable harm to the
Administrative Agent and to the public, in light of the public
policies set forth in the New Jersey Fair Housing Act, the
Uniform Housing Affordability Control rules found at NJ.AC.
5:80--26, and the obligation for the provision of low and moder-
ate-income housing., Accordingly, and as set forth in NJ.AC,
5:80-26.18:

A. In the event of a threatened breach of any of the Cove-
nants by the Grantee, or any successor in interest or other
owner of the Property, the Administrative Agént shall have
all remedies provided at law or equity, including the right
to seek injunctive relief or specific performance.

B. Upon the occurrence of a breach of any Covenants by the
Grantee, or any successor in interest or other owner of the
Property, the Administrative Agent shall have all remnedies
provided at law or equity inciuding but not limited to
forfeiture, foreclosure, acceleration of ail sums due under
any mortgage, recouping of any funds from a sale in-
violation of the Covenants, diverting of rent proceeds from
itlegal rentals, injunctive relief to prevent further violation
of said Covenants, entry on the premises, those provided
under Title 5, Chapter 80, Subchapter 26 -of the New
Jersey Administrative Code and specific performance.

EXECUTION BY GRANTOR

Signed by the Grantor on the date hereof. If the Grantor is a
corporation, this Deed is signed by a corporate officer who has
authority to (a) convey all interests of the corporation that are
conveyed by this Deed, and (b) to bind the corporation with
respect to all matiers dealt with herein.

Signed, seafed and de- [seal]

livered in the presence

of or attested by:
[seal]
[seal]
[seal]

CERTIFICATE OF ACKNOWLEDGEMENT
BY INDIVIDUAL

State of N_'ew Jersey, County of -

I am either {check one} . a Notary Public or a
an officer authorized to take acknowledgements and
proofs in the state of New Jersey. I sign this acknowledgement
below to certify that it was executed before me. On this the
— day of , 20 appeared before me in
person, {If more than one person appears, the words “this person”
shall include all persons named who appeared before the offfcer
making this acknowledgement). 1 am satisfied that this person is
the person named in and who signed this Deed,

This person also acknowledged that the full and actual consid-
eration paid or to be paid for the transfer of title to realty
evidenced by this Deed, as such consideration is defined in P.L.
1968, c. 49, sec. 1{c), is §f—_ :

80-60.10
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Officer’s signature: Sign above;
and print stamp or Iype nome
below

CORPORATE PROOF BY SUBSCRIBING WITNESS

- State of New Jersey, County of

I am either {check onme) .. a Notary Public or — a
an officer authorized to take acknowledgements and
proofs in the state of New Jersey. On this the day of
20, (hereinafter the “Witness”) appeared
before. me in person. The Witness was duly sworn by me, and
under oath stated and proved to my satisfaction that:

L. ‘The Witness is the secretary of the corpora-
tion which is the Grantor described as such in this
deed (hereinafter the “Corporation).

the officer who signed this Deed is the (ritle)
of the Corporation (hereinafter the “Corpo-
rate Officer™). ‘

3. The making, signing, sealing and delivery of this
. Deed have been duly authorized by a proper resolu-
tion of the Board of Directors of the Corporation.

4, . The Witness knows the corporate seal affixed to this
Deed is the corporate seal of the Corporation. The
Corporate Officer affixed the seal to this Deed. The
Corporate Officer signed and delivered this Deed as
and for the voluntary act and deed of the Corpora-
tion. Al this was done in the presence of the Witness
who signed this Deed as attesting witness. The Wit-
ness signs this proof to attest to the truth of these
facts.

The Witness also acknowledges that the full and actual consid-
cration paid or to be paid for the transfer of title to realty
evidenced by this Deed, as such consideration is defined in P.L.
1968, c. 49, sec. 1{c), is

Sworn and signed before me on'the date above written:

Witness: Sign above and print or rype name helow

Officer’s signature: Sign above, and print stamp or Iype name
below

Repeal and New Rule, R.2004 d.475, effective December 20, 2004.
See: 36 NLLR. 3655(a), 36 N.L.R. 5713(a).
Section was “Affordability deed restriction for ownership rights”.

APPENDIX B

MANDATORY DEED FORM FOR
OWNERSHIP 95/5 UNITS

Deed

To State Regulated Property
With Covenants Restricting Conveyance
And Mortgage Debt—With 9555 Recapture

THIS DEED is made on this the ——_ dayof ., 20_ by '

and between

80-60.11

(Grantor) and

(Grantee).
Article 1. Consideration and Conveyance

In return for payment to the Grantor by the Grantee of
Dollars ($———-_), the receipt of which is
hereby acknowledged by the Grantor, the Grantor hereby
grants and conveys to the Grantee all of the land and
improvements thereon as is more specifically described in

Atticle 2, hereof (the Property).

Article 2. Description of Property

The Property consists of all of the land, and improvements
thereon, that is located in the municipality of :
County of _____, State of New Jersey, and described
more specifically as Block No. _ Lot No. __, and known
by the street address:

Article 3. Grantor’s Covenant

The Grantor hereby covenants and affirms that Grantor has
taken no action to encurober the Property.

Article 4. Affordable Housing Covenants

Sale and use of the Property is governed by regulations
krown as the Uniforrm Housing Affordability Controls,
which are found in New Jersey Administrative Code at Title
5, chapter 80, subchapter 26 (NJ.A.C. 5:80-26.1, et seq, the
“Regulations”). Consistent with the Regulations, the follow-
ing covenants (the “Covenants”) shall run with the land for
the period of time commencing upon the earlier of (a) the
date hereof or (b) the prior commencement of the “Control
Period”, as that term is defined in the Regulations, and
terminating upon the expiration of the Control Period as
provided in the Regulations.

A. The Property may be conveyed only to a household who
has been approved in advance and in writing by the
Housing Affordability Service of the New Jersey Depart-
ment of Community Affairs, or other administrative agent
appointed under the Regulations {hereinafter, collectively,
the “Administrative Agent”).

B. No sale of the Property shall be lawful, unless approved in
advance and in writing by the Administrative Agent, and
no sale shall be for a consideration greater than maximum
permitted price (“Maximum Resale Price”, or “MRP”) as
determined by the Administrative Agent.

. No refinancing, equity loan, secured letter of credit, or any
other mortgage obligation or other debt {collectively,
“Deb”") secured by the Property, may be incurred except
as approved in advance and in writing by the Administra-
five Agent. At no tme shafl the Administrative Agent
approve any such Debt, if incurring the Debt would make
the total of all such Debt exceed Ninety-Five Percentum
(95%) of the applicable MRP.

Supp. 12-20-04
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D. The owner of the Property shall at all times maintain the
Property as his or her principal place of residence.

E. Except as set forth in F, below, at no time shall the owner

of the Property lease or rent the Property to any person or
persons, except on a short-term hardship basis as approved
in advance and in writing by the Administrative Agent.

F. If the Property is a two-family home, the owiter shall lease
the rental unit only to income-certified low-income house-
holds approved in writing by the Administrative Agent,
shall charge rent no greater than the maximum permitted
rent as determined by the Administrative Agent, and shall
submit for written approval of the Administrative Agent
copies of all proposed leases prior to having them signed
by any proposed tenant.

G. No improvements may be made to the Property that would
affect its bedroom configuration, and in any event, no
improvement made to the Property will be taken into
consideration to increase the MRP, except for improve-
ments approved in advance and in writing by the Adminis-
trative Agent.

Remedies for Breach of Affordable Housing Cove-
nants

Article 5.

A breach of the Covenants will cause irreparable harm to the
Administrative Agent and to the public, in light of the public
policies set forth in the New Jersey Fair Housing Act, the
Uniform Housing Affordability Control rules found at N.JA.C.
5:80-26, and the obligation for the provision of low and moder-
ate-income housing. Accordingly, and as set forth in NJ.A.C,
5:80-26.18:

A In the event of a threatened breach of any of the Cove-
nants by the Grantee, or any successor in interest or other
owner of the Property, the Administrative Agent shall have
ali remedies provided at law or equity, inctuding the right
to seek injunctive relief or specific performance.

B. Upon the occurrence of a breach of any Covenants by the
Grantee, or any succeéssor in interest or other owner of the
Property, the Administrative Agent shall have all remedies
provided at law or equity including but not limited to
forfeiture, foreclosure, acceleration of all sums due inder
any mortgage, recouping of any funds from a sale in
violation of the Covenants, diverting of rent proceeds from
illegal rentals, injunctive relief to prevent further violation
of said Covenants, entry on the premises, those provided
under Title 5, Chapter 80, Subchapter 26 of the New
Jersey Administrative Code and specific performance.

Asticle 6. Notice of Resale, Recapture Covenant and 95/5
Purchase Options

A. The owner of the Property is required notify the [.
ADMINISTRATIVE AGENT . .] and New Jersey
Council On Affordable Housing by certified mail of any
intent to sell the property 90 days prior to entering into an
agreement for the first non-exempt sale of the Property
after the conclusion of the Control Pericd, as set forth in
Section 5:93-9.8(b)2 of the Substantive Rules of the New
Jersey Councit On Affordable Housing as in effect at the
time the Property was first restricted as part of the Afford-
able Housing Program.

Supp. 12-20-04

B. Upon the first such non-exempt sale of the Property
Ninety-Five Percentum {95%) of the difference between
(i) the actual sale price and (ii) the repulated maximum
sales price that would be applicable were the Control
Period still in effect, shall be paid at closing to the New
Jersey Department of Community Affairs, acting as receiv-
ing agent for the local municipality.

C. Such non-exempt sale is subject to the options provided for

in Sections 5:80-26.20 (Option to buy 95/5 units),
5:80-26.21 (Municipal option on 95/5 units), 5:80-26.22
(State option on 95/5 units), 5:80~26.23 (Non-profit option
on 95/5 units), 5:80-26.24 (Seller option on 95/5 units),
5:80-26.25 (Municipal rejection of repayment option on
95/5 units) and 5:80-26.26 (Continued application of op-
tions to create, rehabilitate or maintain 95/5 units} of the
Uniform Housing Affordability Control Rules, found in
Title 5, Chapter 80, Subchapter 26, of the New Jersey
Administrative Code.

EXECUTION BY GRANTOR

Signed by the Grantor on the date hereof. If the Grantor is
a corporation, this Deed is signed by a corporate officer who
has authority to (a) convey all interests of the corporation
that are conveyed by this Deed, and (b) to bind the corpora-
tion with respect to all matters dealf with herein.

Signed, sealed and de- [5eal]
livered in the presence
of or attested by:
[seal]
[seal]
[seal]
CERTIFICATE OF ACKNOWLEDGEMENT
BY INDIVIDUAL
State of New Jersey, County of
I am either (check one) _-_. a Notary Public or a

an-officer authorized to take acknowledgements and

‘proofs in the state of New Jersey. 1 sign this acknowledgement

below to certify that it was executed before me. On this the
— dayeof .., 20 .. appeared before me in
person. {If more than one person appears, the words “this person”
shall include all persons named who appeared before the officer
making this acknowledgementi). 1 am satisfied that this person is
the person named in and who signed this Deed.

This person also acknowledged that the full and actual consid-
eration paid or to be paid for the transfer of title to realty
evidenced by this Deed, as such consideration is defined in P.L.
1968, c. 49, sec. 1(c), is §

Officer’s sxgﬁatum Sign above,
and print stamp or iype name
below

CORPORATE PROOF BY SUBSCRIBING WITNESS

State of New Jersey, County of

80-60.12
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T am either {check one) a Notary Public or a
an officer authorized to take acknowledgements and
proofs in the state of New Jersey. On this the day of

| S __ (hereinafter the “Witness") appeared
before me in person. The Witness was duly sworn by me, and
under oath stated and proved to my satisfaction that:

1. The Witness is the secretary of the corpora-
tion which is the Grantor described as such in this
deed (hereinafter the “Corporation”).

2. , the officer who signed this
Deed is the (title) of the Corporation (herein-
after the “Corporate Officer”).

3. The making, signing, sealing and delivery of this
Deed have been duly authorized by a proper resolu-
tion of the Board of Directors of the Corporation.

e

4. The Witngss knows the corporate seal affixed to this
Deed is the corporate seal of the Corporation. The
Corporatg Officer affixed the seal to this Deed. The
Corporate Officer signed and defivered this Deed as
and for the voluntary act and deed of the Corpora-
tion. Ali this was done in the presence of the Witness
who sigried this Deed as attesting witness. The Wit-
ness signs this proof to aitest to the truth of these

- facts. ’

The Witness also acknowledges that the full and actual consid-

eration paid or to be paid for the transfer of title fo vealty -

evidenced by this Deed, as such consideration is defined in P.L.
1968, ¢. 49, sec. 1(c), is &

Sworn and signed before me on the date above written:

Witness: Sign above and print or
type name below

Officer’s signature: Sign above, and print stamp or bpe name
below

Repeal and New Rule, R2004 d.475, effective December 20, 2004,
See: 36 N.J.R. 3655(a), 36 N.LR. 5713(a).
Section was "Affordability deed restriction for rental units”.

APPENDIX C

RESTRICTIVE COVENANT REQUIRED
BY SECTION 5:80-26.5(d)
Declaration Of Covenants, Conditions

And Restrictions
Implementing Affordable Housing Controls
" On State Regulated Psoperty
Fair Housing Act Required Covecnants
Restricting Use, Conveyance
And Mortgage Debt

THIS DECLARATION is made this . day of — .,
200, by a _(State of domicile)— (corporation,

80-60.13

limited partnership or other entity), having its principle
address at (hereinaiter referred to as “Developer”).

WHEREAS, Developer is the owner of units, more
fully described on Schedule A attached hereto and made a
part hereof (hereinafter referred to as the “ Affordable
Units”) which are situated within a {(condominium
or residential development)__ consisting of 2 total of .
dwelling units located in the Municipality of Coun-
ty of State of New Jersey; and

WHEREAS, municipalities within the State of New Jersey
are required by the Fair Housing Act (P.I. 1985, c. 222)
(hereinafter the “Act”) to provide for their fair share of
housing that is affordable to households with low or moder-
ate incomes in accordance with the provisions of the Act;
and

WHEREAS, the Act requires that municipalities insure that
such designated housing remains affordable to low and
moderate income households;

WHEREAS, pursuant to the Act, the Affordable Units
described in Exhibit A attached to this Agreement have
been designated as low and moderate income housing as
defined by the Act; and :

WHEREAS, the purpose of this Declaration is to insure
that the described Affordable Units remain affordable to
low and moderate-income eligible households for that peri-
od of time described in Section . of this Declaration.

NOW, THEREFORE, it is the intent of this Declaration to
insure that the affordability controls are recorded on each of
the affordable units so as to bind the owners of the Afforda-
ble Units of the covenants, conditions and restrictions which
they shall be required to comply and to notify all future
purchasers of the affordable units that the housing unit is
encumbered with affordability controls.

Article 1.  Affordable Housing Covenants

The sale and use of each Affordable Unit subject to this
Declaration is governed by regulations governing controls
on affordability, which are found in New Jersey Administra-
tive Code at Title 5, chapter 93, subchapter 9 (N.J.A.C.
5:93-9.1, et seq), and chapter 80, subchapter 26 (NJ.A.C.
5:80-26.1, et seq) (the “Regulations™). Consistent with the
Regulations, the following covenants (the “Covenants”)
shall run with the land, for each respective Affordable Unit,
for the period of time commencing upon the earlier of (a)
the date hereof or (b) the prior commencement of the
“Control Period”, as that term is defined in the Regulations,
and terminating upon the expiration of the Control Period
as provided in the Regulations.

A. The Affordable Unit may be conveyed only to a household
who has been approved in advance and in writing by the
Housing Affordability Service of the New Jersey Depart-
ment of Community Affairs, or other administrative agent
appointed under the Regulations (hereinafter, collectively,
the “Administrative Agent”}.

Supp. 12-20-04



5:80-26 App. C

COMMUNITY AFFAIRS

B.  No sale of the Affordable Unit shall be lawful, unless

approved in advance and in writing by the Administrative
Agent, and no sale shall be for a consideration greater
than maximum permitted price (“Maximum Resale Price”,
or “MRP”) as determined by ihe Administrative Agent.

C. No refinancing, equity loan, secured letter of credit, or any
other mortgage obligation or other debt (collectively,
“Debt™) secured by the Affordable Unit, may be incurred
except as approved in advance and in writing by the
Administrative Agent. At no time shall the Administrative
Apgent approve eny such Debt, if incurring the Debt would

make the total of all such Debt exceed Ninety-Five Per- -

centum (95%) of the applicable MRP.

D. The owner of the Affordable Unit shall at all times main-
tain the Afforduble Unit as his or her principal place of
residence.

E. Except as set forth in F, below, 4t no time shall the owner
of the Affordable Unit Jease or rent the Affordable Unit to
any person Or persons, except on a short-term hardship
basis as approved in advance and in writing by the Admin-
istrative Agent.

F. 1If the Affordable Unit is a two-family home, the owner
shall lease the rental unit only to income-certified low-
income households approved in writing by the Administra-
tive Agent, shall charge rent no greater than the maximum
permitted rent as determined by the Administrative Agent,

" and shall submit for written approval of the Administrative
Agent copies of all proposed leases prior to baving them
stgned by any proposed tenant.

G. No improvements may be made to the Affordable Unit
that would affect its bedroom configuration, and in any
event, no improvement made to the Affordable Unit will
be taken into consideration to increase the MRP, except
for improvements approved in advance and in writing by
the Administrative Agent.

Article 2. Remedies for Breach of Affordable Housing Cove-
nants

A breach of the Covenants will cause irreparable harm to the
Administrative Agent and to the public, in light of the public
policies set forth in the New Jersey Fair Housing Act, the
Uniform Housing Affordability Control rules found at NJ.A.C.
5:80-26, and the obligation for the provision of low and moder-
ate-income housing. Accordingly, and as set forth in NJAC,
5:80-26.18:

A. In the event of a threatened breach of any of the Cove-
nants by the Grantee, or any successor in interest or other
owner of the Affordable Unit, the Administrative Agent
shall have all remedies provided at law or equity, including

- the right to seek injunctive relief or specific performance.

B, Upon the occurrence of a breach of any Covenants by the
Grantee, or any successor in interest or other owner of the
Property, the Administrative Agent shall have all remedies
provided at law or equity including but not limited to
forfeiture, foreclosure, acceleration of ali sums due under
any mortgage, recouping of any funds from a sale in
violation of the Covenants, diverting of rent proceeds from
illegal rentals, injunctive relief to prevent further violation
of said Covenants, entry on the premises, those provided
under Titie 5, Chapter 80, Subchapter 26 of the New
Jersey Administrative Code and specific performance,

Supp. 12-20-04

IN WITNESS WHEREQF, Developer has caused this in-
strument to be executed by its duly authorized partners and
proper officers, respectively, this ____ day of December
2002,

ATTEST:
(DEVELOPER)

. By

Repeal and New Rule, R.2004 d.475, effective December 20, 2004,
See: 36 NJR. 3655(a), 36 NIR. 5713(a).
Section was “Form of release of affordability deed restriction”.

APPENDIX D
MANDATORY DEED FORM FOR OWNERSHIP UNITS

SUBJECT TO RESTRICTIVE COVENANT
REQUIRED BY SECTION 5:80-26.5(d)

Deed
To Staté Regulated Property
Subject To Restrictive Covenant Limiting Conveyance
And Mortgage Debt

THIS DEED is made on thisthe .___dayof ., 20__
by and between

(Grantor) and

{Grantee),

Article 1. Consideration and Conveyance

In teturn for payment to the Grantor by the Grantee of
Dollars {(§____._ ), the receipt of which is
hereby acknowledged by the Grantor, the Grantor hereby
grants and conveys to the Grantee all of the land and
improvements thereon as is more specifically described in
Article 2, hereof (the Property).

Article 2. Description of Property

The Property consists of all of the land, and improvements
thereon, that is located in the municipality of
County of State of New Jersey, and described
more specifically as Block No. —_ Lot No. ___, and known
by the street address: ‘

Article 3, Grantor’s Covenant

The Grantor hereby covenants and affirms that Grantor has
taken no action to encumber the Property.

Article 4. Affordable Housing Covenants and Remedie.s

80-60.14
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Sale and use of the Property is govemed by the Declaration

Of Covenants, Conditions And Restrictions Implementing Af-
fordable Housing Controls On State Regulated Property that
was filed against the Property and recorded on
20___ in Deed Book __ at pages — through in the
offices of the Clerk, County of (the “Restrictions),
and is subject to all remedies set forth in the Restrictions.

EXECUTION BY GRANTOR

Signed by the Grantor on the date hereof. If the Grantor is
a corporation, this Deed is signed by a corporate officer who
has authority to (a) convey all interests of the corporation
that are conveyed by this Deed, and (b) to bind the corpora-
tion with respect to all matters dealt with herein.

. Signed, sealed and de-

[seal}
livered in the presence
of or attested by:
[seal]
[seal]
[seal]

CERTIFICATE OF ACKNOWLEDGEMENT BY INDI-
. ' VIDUAL

State of New Jersey, County of

I am either (check one) —— a Notary Public or . &
____, an officer authorized to take acknowledgements
and 'proofs in the state of New Jersey. I sign this acknowl-
edgement below to certify that it was executed before me.
On this the — day of 20 _ appeared
before me in person. (If more than one person appears, the
words “this person™ shall include all persons named who
appeared before the officer making this acknowledgement). 1
am satisfied that this person is the person named in and who
signed this Deed.

This person also acknowledged that the full and actual
consideration paid or to be paid for the transfer of title 10
reaity evidenced by this Deed, as such consideration is
defined in P.L. 1968, c. 49, sec. 1{c),is 5

Officer’s signature: Sign above,
and print stamp or type name
below

CORPORATE PROOF BY SUBSCRIBING WITNESS

State of New Jersey, County of

I am either (check one) — a Notary Public or a
an officer authorized to take acknowledgements
and proofs in the state of New Jersey. On this the
day of 20 (hereinafter the “Witness™)
appeared before me in person. The Witness was duly sworn

by me, and under oath stated and proved to my satisfaction

that:

80-60.15

1. The Witness is the secretary of the corpora-
tion which is the Grantor described as such in this
deed {hereinafter the “Corporation™).

the officer who signed this Deed is the
(title) of the Corporation (hereinafter the
“Corporate Officer”).

3. The making, signing, sealing and delivery of fthis
Deed have been duly authorized by a proper resolu-
tion of the Board of Directors of the Corporation.

4, The Witness knows the corporate seal affixed to this
Deed is the corporate seal of the Corporation. The
Corporate Officer affixed the seal to this Deed. The
Corporate Officer signed and delivered this Deed as
and for the voluntary act and deed of the Corpora-
tior. All this was done in the presence of the Witness
who signed this Deed as attesting witness. The Wit-
ness signs this proof to attest to the truth of these
facts.

The Witness also acknowledges that the full and actual
consideration paid or to be paid for the transfer of title to
realty evidenced by this Deed, as such consideration is
defined in P.L. 1968, c. 49, sec. 1(c), is §

Sworm and signed before me on the date above written:

Witness: Sign above and print or
type name below

Officer’s signature: Sign above, and print stamp of lype name
below

New Rule, R.2004 d.475. effective December 20, 2004.
See: 36 N.J.R. 3655{a), 36 N.J JR. 5713(a).

APPENDIX E

MANDATORY DEED RESTRICTION
FOR RENTAL PROJECTS

Deed Restriction
To State Regulated Multi-~Family Rental Property
With Covenants Restricting Rentals,
Conveyance and Improvements
And Requiring Notice of Foreclosure and Bankruptcy

THIS DEED RESTRICTION, entered into as of this the

day of 20, by and between the [Adminis-
trative Agent] (“Administrative Agent”), and a
New Jersey [Corporation/Partriership/Limited Partnershi-
plhaving offices at the developer/sponsor (the
“Owmer”) of a residential low-or moderate-income rental
project subsidized by the State Of New Jersey (the “State™)
in cooperation with the Administrative Agent, under the
[Name of Program] (the “Project™):

WITNESSETH

Supp. 12-20-04
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Article 1. Consideration

In consideration of the subsidies received for the Project,
the Owner hereby agrees to abide by the covenants, terms
and conditions set forth in this Deed restriction, with re-
spect to the land and improvements more specifically de-
scribed in Article 2, hereof (the Property). -

Article 2. Description of Property

The Property consists of all of the land, and improvements
thereon, that is located in the municipality of
County of State of New Jersey, and described
more specifically as Block No. — Lot No. ., and known
by the street address:

- Article 3. Affordable Housing Covenants

The following covenants (the “Covenants”) shall run with
the land for the period of time (the "Control Period”),
determined separately with respect for each dwelling unit,
commencing upon the earlier of the date hereof or the date

on which the first certified household occupies the unit, and

shall and expire as determined under the Uniform Controls,
as defined below.

A. Sale and use of the Property is governed by regulations
known as the Uniform Housing Affordability Controls,
which are found in New Jersey Administrative Code at
Title 5, chapter 80, subchapter 26 (N.J.A.C. 5:80-261, et
seq, the “Uniform Controls”).

B. The Property shall be used solely for the purpose of
providing rental dwelling units for low-or moderate-income
households, and no commitment for any such dwelling unit
shall be given or implied, without exception, to any person
who has not been certified for that unit in writing by the
Administrative Agent. So long as any dwelling unit remains
within its Control Period, sale of the Property must be
expressly subject 1o these Deed Restrictions, deeds of
conveyance must have these Deed Restrictions appended
thereto, and no sale of the Property shall be lawful, unless
approved in advance and in writing by the Administrative

Agent.

C. No improvements may be made to the Property that would
affect the bedroom configuration of any of its dwelling
units, and any improvements to the Property must be
approved in advance and in writing by the Administrative
Agent.

D. The Owner shall notify the Administrative Agent and the
State of any foreclosure actions filed with respect to the
Property within five (5) business days of service upon
Owmer.

E. The Owner shall notify the Administrative Agent and the
State within three (3) business days of the filing of any
petition for protection from creditors or reorganization
filed by or on behalf of the Owner.

Article 4. Remedies for Breach of Affordable Housing Cuvé-
nants

Supp. 12-20-04

A breach of the Covenants will cause irreparable harm to
the Administrative Agent, to the State and to the public, in
light of the public policies set forth in the New Jersey Fair
Housing Act, the Uniform Housing Affordability Control
rufes found at N.J.A.C, 5:80-26, and the abligation for the
provision of low and moderate-income housing.

A. In the event of a threatened breach of any of the Cove-
nanits by the Owner, or any successor in interest of the
Property, the Administrative Agent and the Siate shall
have all remedies provided at law or equity, including the
right to seek injunctive relief or specific performance.

B. Upon the oceurrence of a breach of any Covenants by the
Grantee, or any successor in interest or other owner of the
Property, the Administrative Agent shall have all remedies.
provided at law or equity including but not limited to
forfeiture, foreclosure, acceleration of all sums due under
any mortgage, recouping of any funds from a sale in
violation of the Covenants, diverting of reat proceeds from
illegal rentals, injunctive relief to prevent further violation
of said Covenants, entry on the premises, those provided
under Title 5, Chapter 80, Subchapter 26 of the New
Jersey Administrative Code and specific performance.

IN WITNESS WHEREOF, the Administrative Agent and

the Owner have executed this Deed Restriction in rriplicate

as of the date first above written.
[THE
AGENT]
BY:

ADMINISTRATIVE

RREXXXRXRNKK
Titl
[THE OWNER]
BY:

JIODOMKXKXXXKK
. , Title
APPROVED BY

THE STATE OF NEW JERSEY

BY

KOOOOEXKNOOKX,
Title

ACKNOWLEDGEMENTS

On this the day of 20___ before me came
to me known and known to me to be the
of the Department of Community Affairs of the State of
New Jersey, who states that (s)he has signed said Apree-
ment on behalf of said State for the purposes stated therein.

NOTARY PUBLIC

On this the day of 20__ before me came
known and known to me to be of _
the municipality identified as such in the forcgoing Agree-
ment, who states that {s)he is duly authorized to execute
said Agreement on behalf of said Municipality, and that
{s)he has so executed the foregoing Agreement for the
purposes stated therein

80-60.16
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NOTARY PUBLIC

New Rule, R.2004 d.475, effective December 20, 2004,
Sec: 36 NJ.R. 3655(a), 36 N.L.R. 5713(a).

APPENDIX F

FORM OF RELEASE (Quitclaim Deed)
FOR RESTRICTED UNITS

QUITCLAIM DEED |

RELEASING OWNERSHIP UNIT FROM AFFORDA-
- BILITY CONTROLS

THIS DEED, made as of this the ___ day of
.. 20_. by and between The STATE OF NEW JERSEY,
acting' by and through its Commissioner of the Department
of Community Affairs, PO Box 806, Trenton, New Jersey,
08625, (the “GRANTOR"), and the (the
“GRANTEE”);

WHEREAS, on or about an [Affordable Housing
- Agreement or Deed] [and a Repayment Mortgage (the
“Morigage™) together] containing Fair Housing Act deed
restrictions (the “RESTRICTIONS”) were executed by

~ - and were subsequently recorded in the Registrar’s
Office of the Clerk, County of . State of New Jersey,
in, respectively, Deed Book — at pages through ___,
[and Mortgage Book . at pages —.— through ) in
connection with the property identified below (the “*PROP-
ER l!);

WHEREAS, under the terms of the Agreement and Mort-
gage, all Restrictions lapsed on '

NOW THEREFORE, and in consideration of $1 in hand
received and other good and valuable consideration,

The GRANTOR grants and forever releases to the
GRANTEE, so that the lands described below may be
conveyed free from the encumbrance of the RESTRIC-
TIONS, any and all restrictions and claims of the GRANT-
OR, upon that certain real property, located in the Munici-

pality of County of State of New Jersey,
more particularly described as:

Being known and designated as Lot _, Block in
the Municipality of _ County of State of
New Jersey, and more commonly known as New

Jersey

SUBJECT TO all easements, covenants and restrictions
of record.

The GRANTOR has received full consideration from the
GRANTEE. ! '

The GRANTOR signs this Deed as of the date first above
written.

80-60.17

Aftest: {Administrative Agent]
by:
STATE OF NEW JERSEY )
)  ss:
COUNTY OF )
On this the day of — ., 20— before me came

who acknowledges and makes proof to my satisfac-
tion that he/she is a duly authorized agent of the
the Grantor named within this document, and that the
execution, as well as the making of this instrument has been
duly authorized by said as the voluntary act and
deed of sworn to and subscribed by him in my

- preseace on this date.

A Notary Public/Attorney of the State of New Jersey

New Rule, R.2004 d 475, effective December 20, 2004.
See: 36 NJ.R. 3655(a), 36 NJ.R. 5713(a).

APPENDIX G
FORM OF NOTE FOR PAYMENT OF RECAPTURE
' AMOUNT FOR A 95/5 UNIT
State of New Jersey

Department of Community Affairs
Housing and Mortgage Finance Agency
95/5 Mortgage Note
In Connection With Payment of Amounts Due
Upon First Non-Exempt Sale
After Expiration of Control Period

THIS NOTE, is dated as of For value received
(referred to “Owner”) promises 10 pay to THE
STATE OF NEW JERSEY, acting by and through its
Department of Community Affairs, which has its principal
offices at 101 South Broad Street in the City of Trenton,
County of Mercer, State of New Jersey (the “STATE"), and
which is acting as receiving agent for the [MUNICIPALI-
TY], the amounts specified in this Note and promises to
abide by the terms contained below. :

Article 1. REPAYMENT MORTGAGE

As security for the payment of amounts due under this Note
and the performance of all promises contained in this Note,
the Owner is giving the State a “Repayment Mortgage To
Secure Payment of Amounts Due Upon First Non-Exempt
Sale After Expiration of Control Period” (the “MORT-
GAGE"), dated of the property described below
(the “PROPERTY”). The Mortgage covers real estate
owned by the Owner. The Mortgage will not be subordinate,
and will not be subordinated by the State, to any morigage,

Supp. 12-20-04
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refinancing, equity loan, sccured lerter of credit, or any
other obligation secured by the Property, except with respect
to (a) any such obligation which was duly recorded prior to
the recording hereof, and (b) any such obligation which,
when added to all other such obligations recorded against
the Property, shall result in total debt secured by the
Property being an amount less than the: MRP that would be
applicable were the Control Period still in effect, as those
terms are defined in Article 2 of the Mortgage.

Article 2. OWNERS PROMISE TO PAY AND OTHER
TERMS

Upon the {irst non-exempt sale of the Property after the
date of this Note, Ninety-Five Percentum (95%) of the
difference between (i) the actual sale price and (i) the
regulated maximum sales price that would be applicable
were the Control Period still in effect, as set forth in Section
5:93-9.8(b)(2) of the Substantive Rules of the New Jersey
Council On Affordable Housing as in effect at the time the
Property was first resiricted as part of the Affordable Hous-
ing Program in October of 1990, shall be paid at closing to
the State of New Jerscy, acting as receiving agent for the
local municipality.

Article 3. PROPERTY DESCRIPTION

All of the Jand and improvements thereon located in the
municipality of in the County of State of
New Jersey, described more specifically as Block No.
Lot No. —_, and known by the street address:

Article 4. ' WAIVER OF FORMAL ACTS

The Owner waives its right to require the State to do any of
the following before enforcing its rights under this Note:

1. To demand payment of amount due (known as Pres-
entment).

2. To give notice that amounts due have not been pdld
{known as Notice of Dishonor).

3. To obrain an official carnflcate of non-payment
(known as Protest). .

Article 5. RESPONSIBILITY UNDER NOTE

All Owners signing this Note are jointly and individually
obligated to pay the amounts due and to abide by the terms
under this Note. The Authority may enforce this Note
against any one or mor¢ of the Owners or against all
Owners together. '

- The Owner agrees to the terms of this Note by signing
below.

ACKNOWLEDGEMENT

Owner acknowledges receipt of a true copy of the Mortgage
and this Note at no charge.

Supp. 12-20-04

Dated:

ATTEST:

By: —
Signature (Owner)
Signature {Co-Owner)

STATE OF NEW JERSEY )
Y s
COUNTYOQF . )

On this the ____ day of 20 before me came

, who acknowledges and makes proof to my satisfac-

tion that she is the Owner named within this Note, and that
she has executed said Note for the purposes set forth

therein, sworn to and subscribed by her in my presence on

this date.

Sworn to and subscribed before me this the __. day of -
20

A Notary Public/Attorney of the State of New Jersey

New Rule, R.2004 d.475, effective December 20, 2004,
See: 36 NJLR. 3655(a}, 36 NJ.R. 5713(a).

APPENDIX H

FORM OF MORTGAGE SECURING PAYMENT OF
RECAPTURE AMOUNT FOR A 95/5 UNIT

State of New Jersey
Department of Community Affairs
Housing and Mortgage Finance Agency
Affordable Housing Program
Repayment Mortgage
To Secure Payment of Amounts Due
Upon First Non-Exempt Sale
After Expiration of Control Period
THIS MORTGAGE, made on this the dayof . ,
20 by and between {the “OWNER”™) and
THE STATE OF NEW JERSEY, acting by and through its
Commissioner of the Department of Community Affairs

(the “STATE"), in connection with the, property described
herein (the “PROPERTY™);

Article 1. REPAYMENT MORTGAGE NOTE

B0-60.18
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In consideration of value received, including but not limited
1o certification by the State for participation in the afforda-
ble Housing Program and for release by the State of prior
recorded restriction documents, the Owner has signed a
Repayment Mortgage Note (the “Note”) dated
The Owner promises to pay to the State amounts due under
‘the Repayment Mortgage Note, and to abide by all obl-
gations contained therein.

Artide 2. MORTGAGE AS SECURITY FOR AMOUNT
DUE

This Mortgage is given to the State as security for the
payment required to be paid upon the first non-exempt sale
of the Property, which requirement is set forth in Section
5:93-9.8(b)(2) of the Substantive Rules of the New Jersey
Council On Affordable Housing, as in. effect at the time the
Property was first restricted under the Affordable Housing
program, after the completion of the control period estab-
lished -pursuant to Section 5:93-9.2 of said Rules (the
«Control Period”). The amount of any such payment shall
be determined by calculating Ninety-Five Percentum (95%)
of the difference between (a) the actual sale price and {(b)
the regulated maximum sales price (Maximum Resale Price,
or “MRP”) that would be applicable were the Control

Perioc_l still in effcct.
Article 3.  PROPERTY DESCRIFTION

All of the land and improvements’ thereon located in the
municipality of in the County of State of
New Jersey (hereinafter the “Property”), described more
specifically as Block No. — Lot No. _, and known by the
street address:

Asticle 4. RIGHTS GIVEN TO STATE

The Owner, by mortgaging the Property to the State, gives
the State those rights stated in this Mortgage, and all the
rights the law gives to the State under Uniform Housing
Affordability Controls, which are found in New Jersey Ad-
ministrative Code at Title 5, chapter 80, subchapter 26
(N.JLA.C. 5:80-26.1, ef seq). The rights given to the state arc
covenants running with the land. The rights, terms and
restrictions in this Mortgage shall bind the Owner and all
subsequent purchasers and owners of the Property, and the
heirs and assigas of all of them. Upon performance of the
promises contained in Note and Mortgage, the state will
prepare and deliver to the then current owner of record a
quitctaim deed or other document of release.

Articie 5. DEFAULT

The State may declare the Owner in default on this Mort-
gage and on the Note if:

L. The Owner attempts o convey an interest in the
Property without giving prior written notice to the
State;
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2. The ownership of the Property is changed for any
reason other than in the course of an exempt sale;

3. The Owner fails to make any payment required by
the Note;

4. The holder of any lien on the Property starts foreclo-
sure proceedings; or

5. Bankruplicy, insolvency or receivership proceedings
are commenced by or against the Owner.

Article 6. STATE'S RIGHTS UPON DEFAULT

If the State declares that the Note and this Mortgage are in
default, the State shall have alt of the rights given by law or
set forth in this Mortgage.

Article 7. NOTICES

ALL NOTICES MUST BE IN WRITING AND PERSONAL-
LY DELIVERED OR SENT BT CERTIFIED MAIL, RE-
TURN RECEIPT REQUESTED, TO THE ADDRESSES
GIVEN IN THIS MORTGAGE. ADDRESS CHANGES
MAY BE MADE UPON WRITIEN NOTICE, MADE IN
ACCORDANCE WITH THIS ARTICLE 7.

Article 8. NO WAIVER BY STATE

The State may exercise any right under this Mortgage or
under any law, even if the state has delayed in exercising
that authority, or has agreed in an earlier instance not to
exercise that right. The State does not waive its right to
declare the Owner is in default by making payments or
incurring expenses on behalf of the Owner.

Article 9. EACH PERSON LIABLE

The Mortgage is legally binding upon each Owner individu-
ally and all their heirs, assigns, agents and designees who
succeed to their responsibilities. The State may caforce any
of the provisions of the Note and of this Mortgage against
any one or more liable individual.

Ariicle 10. SUBORDINATION

This Mortgage will not be subordinate, and will not be
subordinated by the State, to any mortgage, refinancing,
equity loan, secured letter of credit, or any other obligation
secured by the Property, except with respect to (a) any such
obligation which was duly recorded prior to the recording
hereof, and (b) any such obligation which, when added to all
other such obligations recorded against the Property, shall
result in total debt secured by the Property being an amount
less than the MRP that would be applicable were the
Control Period still in effect.

Article 11.  SUBSEQUENT OWNERS

This Mortgage shall not be released, with respect fo any
subsequent owner who acquires the property through an
exempt transfer unless the transferce shall exccute a note
and mortgage in the form of the Note and this Mortgage,
and the same has been duly recorded.

Supp. 12-20-04
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Article 12 AMENDMENTS

No amendment or cha.nge to the Note and this Mortgage
may be made, except in a written document signed by both

parties.
Article 13. - SIGNATURES

~ By executing this Mortgage or page 3, hereof, the Owner
agrees to all of its terms and conditions.

Article 14. " ACKNOWLEDGEMENT

The Owner acknowledges receipt of a true copy of this
Mortgage, at no charge to the State.

IN WITNESS WHEREOF, the Ownér(s) .has executed this
Mortgage for the purposes stated herein.

ATTEST:

Signature I(.Owner) '

Sigoature (Co-Owner)
STATE OF NEW JERSEY )

COUNTYOF )

BE IT REMEMBERED, that on this the day of

20 the subscriber appeared per-
sonally before me (If more than one person signed the
foregoing mortgage and appeared before me, the words “the
subscriber” and “the Owner® shall include all sich persons)
and who, being duly sworn by me, deposed and made proof
to my satisfaction {i) that he/she is the Owner named in the
foregoing mortgage and (ii) and that he/she has executed
said mortgage with respect to the Property and for the
purposes described and set forth therein,

on the date set

Sworn to and subscribed before me,
forth above.

'NOTARY PUBLIC

New Rule, R.2004 d.475, effective December 20, 2004,
See: 36 NJ.R. 3655(a), 36 NJ.R. 5713(a).

APPENDIX I

FORM OF HAS MUNICIPAL AGREEMENT
CONTRACT FOR THE PROVISION OF HOUSING .
AFFORDABILITY CONTROL SERVICES

THIS AGREEMENT, entered into as of this the ____ day
of 20, by and between the STATE OF NEW
JERSEY (the “State™), acting by and through its Commis-
sioner of The Department of Community Affairs, who has
offices at 101 South Broad Street in the City of Trenton,
County of Mercer and State of New Jersey, (“Depart-
ment”), and a municipzlity and instrumentality of
the State, acting by and through its who has offices
at (the “Municipality”}.

Supp. 12-20-34

WITNESSETH

WHEREAS, under authorization of the New Jetsey Fair
Housing Act (N.J.S.A. 52:27D-301, et seq., hercinafter the
“Act”) the Municipality is implementing a program to pro-
vide affordable housing units to low and moderite-income
households desiring to live within the Municipality;

WHEREAS, at Title 5, Chapter 80, Subchapter 26 of the
New Jersey Administrative Code, the State has promulgated
affordability controls in regulations designed to implement-
the Act, by assuring that low and moderate-income units
that are created under the Act are octupied by low and
moderate-income households for an appropnate period of
time (the “Rules™);

WHEREAS, Section 5:80-26.14 of the Rules provides that
affordability controls are to be administered by an adminis-
trative agent acting on behalf of a municipality, and provides
further that a municipality may select the Department’s
Housing Affordability Service (“HAS”) to administer such
controls; and

WHEREAS, the Municipality has selected HAS 1o be the
administrative agent for the purposes of providing afforda-
bility control services for all affordable housing constructed
and to be comstructed within the Municipality,

NOW THEREFORE, the State and the Municipality here-
by agree to the following terms and conditions:

Section 1. Term

This Agreement shall become effective as of the ____. day
of 20___, and shall have a term of three (3) years,
terminating at the close of State business on the day of
—, 20, subject to the termination and renewal
provisions set forth in Secrion 5, below.

Section 2. Applicability and Supersession

This Agreement shall define and govern all terms between
the parties with respect to affordability controls for afforda-
ble housing units provided under the Act, and shall super-
sede all prior agreements or documents related thereto,

Section 3. Exclusions
This Agreement shall not apply fo units funded under:

a. The Federal Low-Income Housing Tax Credit program
under Section 42 of the Internal Revenue Code;

b. The Federal HOME program, 24 CFR. § 92.252(¢),
§ 92.254(a)(4);

c. The HUD 202 program, 24 C.F.R. Part 891;
d. The HUD 811 program, 24 C.F.R. Part 890;
e. 'The HUD HOPE VI program;

80-60.20
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f. Federal Home Loan Bank, Affordable Housing Program,
12 C.F.RL Part 6; or

g. Or any other program excluded under the Rules.
Section 4. Agency and Enforcement Delegation

The State and the Municipality acknowledge that under
‘the Rules the State is acting hereunder primarily as an agent
of the Municipality. Anything herein to the contrary not-
withstanding, however, the Municipality hereby delegates to
the State, and the State hercby accepts, primary responsibili-
ty for enforcing substantive provisions of the Act and the
Rules. :

Section 5. Termination and Renewal

a. The Agreement may be terminated by either party, by
giving six (6) months advanced written notice to the other,
fo the address and in the form as set forth in Section 15,
below, provided however, that no such termination may
take effect unless and until an alternate administrative
agent has been selected by the Municipality and approved
by all required governmental authorities. :

b. _,,:‘Unless terminated, this Agreement shall automatically be
renewed for two (2) successive terms of three (3) years
_each.

Section 6. Exclusivity of Agreement, Project Amend-
ments .

a. For the term hereof, and without exception, this Agree-

ment shall govern the provision of affordability control

. -services for all projects located within the Municipality that
fall under the jurisdiction of the Act.

b. Individual projects for which affordability control services.

are to be provided hercunder shall each be evidenced by a
contract amendment’ (“Project Amendment™} that has
been exccuted by the State, by the Municipality and by the
project developer. All such Project Amendments shall be
in the specific form set forth as Exhibit A, hereto.

c. ‘The annexing of a fully executed original of a Project
Amendment to HAS' original of this Agreement shall be a
condition precedent to the provision of any affordability
control services to the related project.

Section 7. Responsibilities of The State

The State shall perform all of the duties and responsibili-
* ties of an administrative agent-as are set forth in the Rules,
including those set forth in Sections 5:80-26.14, 26.16 and
26.18 thereof, as such Rules may from time to time be
amended.

Section 8. Responsibilities of The Municipality
The Municipality shall:

a. Provide to the State the name, title and telephone number
of the municipal official who shall be responsible for

80-60.21

liaison with the State on all matters related to this Agree-
ment; :

b. Use its best efforts to ensuré that applicable local ordi-
nances are not in conflici with either the Rules or the
provisions of this Agreement; '

¢. Ensure that all restricted units are identified as affordable
within the tax assessor’s office and any municipal utility
authority (MUA). The municipality and MUA shall
promptly notify the administrative agent of a change in
billing address, payment delinquency of two billing cycles,
transfer of title, or institution of a writ of foreclosure on all
affordable units. ‘

d. Provide all reasonable and necessary assistance to the State
in support of efforis to enforce provisions of the Act, the
Rules, deed covenants, maortgages court decisions or other
authorities goveming the affordability control services to
be provided under the Agreement. -

Section 9. Notices

All notices and other written communications between
the State and the Municipality shall be to the addresses and
personnel specified below:

if to the State:

New Jersey Department of Community
Affairs

DHCR—Housing Affordability Service
PO Box 806
Trenton, NJ 08625-0806

if to the Municipality:

At ... Lo
Section 10. Non-Waiver of Conditions

The failure of either party to insist upon strict perform-
ance of any provision of this Agreement in any one or more
instances shall not constitute a consent to waiver of or -
excuse for any other different or subsequent breach of the
same of other provision, nor as a result shall either part
relinquish any rights which it may have under this Agree-
ment. No terms or provisions hereof shall be deemed waived
and no breach excused unless such waiver or consent is in
writing and signed by the waiving party.

Section 11. [ncorporation of Standard State Conditions

Supp. 12-20-04
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Exhibit B, the general provisions required to be included
in this Agreement by the Office of the Attorney General,
“ ", is hereby incorporated into and made a part of
this Agreement. ~

Section 12. Priority of Documents

Should a conflict or inconsistency exist between the terms
of this Agreement and Exhibiis A, and B, incorporated
herein by reference, said conflict or inconsistency shall be
resolved by giving precedence to the Agreement and Exhib-
its in the following order:

1. Agreement (Including Exhibit A1)
2. Exhibit B (State Conditions)
Section 13. Merger and Amendment

This written Agreement, together with its Exhibits, consti-
tutes the sole agreement between the parties with respect to
the matters covered therein, and no other writien or oral
communication exists which shall bind the parties with
respect thereto, provide however that this Agreement may
be modified by written amendments clearly identified as
such and signed by both the State and the Municipality.

Section 14. Partial Invalidation of Agreement

Should any provision of this Agreement be deemed or
held to be invalid, ineffective or unenforceable, under pres-
ent or future laws, the remainder of the provisions shail
remain in full force and effect.

IN WITNESS WHEREOF, the State and the Municipali-
ty have executed this Agreement in triplicate as of the date
first above written.

THE STATE OF NEW JERSEY
DEPARTMENT OF COMMURNITY AFFAIRS

BY:

HOKKKKKEXKK
Title

THE MUNICIPALITY OF
BY:

XX
Title

. ACKNOWLEDGEMENTS

On this the ____ day of 20__. before me came
to me known and known to me fo be the
of the Department of Community Affairs of the State of
New Jersey, who states that {s)he has signed said Agree-
ment on behalf of said State for the purposes stated therein.

NOTARYPUBLIC

Supp. 12-20-04

. rules and requirements that are listed below:

On this the ___ day of 20___ beiore me came
_known and knowntome tobe _____ of .
the municipality identified as such in the forepoing Agree-
ment, who states that {s)he is duly authorized to execute
said Agreement on behalf of said Municipality, and that
(s)he has suo executed the foregoing Agreement for the
purposes stated therein.

NOTARY PUBLIC

New Rule, R.2004 d.475, eflective December 20, 2004,
See; 36 NJR. 3655(a), 36 NJ.R. 5713(a).

APPENDIX }

FORM OF CERTIFICATE FOR APPHCANTS CER-
TIFIED TO OWNERSHIP UNIT, REQUIRED
BY SECTION 5:80-26.18(c)2

CERTIFICATE FOR APPLICANT
CERTIFIED TO AN OWNERSHIP UNIT SUBJECT TO
. AFFORDABLE HOUSING RESTRICTIONS

My name is and 1 am making this certificate in
connection with my certification to purchase

a home provided undet the New Jersey Affordable Housing
Program.

I am aware, as the purchaser of an Affordable Home, that
from this date untit ______, 20 [ have to follow the

1. 1 am allowed to sell my home only a person or a
family who is part of the Affordable Housing Pro-
gram, and who has been certified, like I bave been, in

writing by

2, The price for which I can sell my house is limited by

law, and may be much less than the sale prices other

" homes similar to mine, but which are not part of the
Affordable Housing Program. .

3. Icannot take out any loans of any kind secured by my
house (2 “mortgage loan’"} unless my plans to get the
loan are approved by before I sign any loan
papers. The total amount of mortgage loans I am
allowed to have is limited by law.

4. 1 know that I am required to live in my house, and
that 1 cannot rent it out to any other person, not even
to members of my family. If [ have a temporary need
to move away that is not my fault, such as if my
employer is temporatily sending me to a work place a
great distance from my home, ar if I am being called
up for military service, I should call and ask
for a “temporary waiver” of this rule. It is up to

whether I get a temporary waiver.
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5. If my home is a two-family home, 1 know that I ain
aliowed to rent the rental apartment in my home only
to a person or to a family who is part of the Afforda-
ble Housing Program, and who has been certified to
rent my rental apartment in writing by

6. Furthermore, 1 know that the rent I am allowed to
charge a tenant is limited by law, and is announced
gach year by - T know that it is my responsi-
bility to find out what is the maximum rent I am

_ aliowed to charge by calling

7. 1 know that I am required to send copies of all leases
with my tenants to ’

8. 1 know that T am not allowed to make any improve-
- ments to my home uniess they have been approved in

. wiriting by

5. Finally, | know that if I break any of these rules I will
- be breaking the law, and that I will be subject t0

penalties provided by law, including having to pay

fines and possibly losing my home.

BE IT REMEMBERED, that on this the — day of
20__. the signer of this Certificate ap-
peared personally before me and who, being duly sworn by
me, deposed and made proof fo my satisfaction (i) that
he/she is the Purchaser-of the Affordable home that is
denified as said Purchaser in the foregoing Certificate, and
(i) and that hefshe has executed said Certificate with re-
spect, to the purchase of the property described in the
Certificate and for the purposes described and set forth
therein,

Sworn to and subscribed before me, on the date

set forth above.

NOTARY PUBLIC

New Rule, R.2014 d.475, eHective December 20, 2004.
See: 36 NLLR. 3655(a), 36 NJ.R. 5713(a). '

APPENDIX K

FORM OF CERTIFICATE FOR APPLICANTS
CERTIFIED TO RENTAL UNIT, REQUIRED
EY SECTION 5:80-26.18(c)2

CERTIFICATE FOR APPLICANT
CERTIFIED TO A RENTAL UNIT SUBJECT TO
AFFORDABLE HOUSING RESTRICTIONS

My name is and | am making this certificate in
connection with my certification to rent the Affordable
Housing unit located at

I am aware, as the renter of an Affordable unit, that from

this date until 20__ as long as [ am renting the
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unit described above, my renting the apartment is subject to
the requirements that are listed below:

1, 1am required to pay all rent set forth in my lease on
time and in the manner provided for in my lease.

2 1 know that 1 am required to live in my apartment,
and that I cannot sublease it or rent it out to any
other person, not even to members of my family.

3. 1 know that the maximum rent T am supposed to pay
to my landlord is limited by law, that it is announced
each year by ., and that I can call at
any time if I have any questions about what rent 1 am

supposed to be paying.

4. 1 know that 1 am not allowed to make any improve-
ments to my apartment unless they have been ap-
proved in writing by

BE IT REMEMBERED, that on this the . day of
20___ the signer of this Certificate - ap-
peared personally before me and who, being duly sworn by
me, deposed and made proof to my satisfaction (i) that
he/she is the Purchaser of the Affordable home that is
identified as said Purchaser in the foregoing Certificate, and
(ii) and that he/she has executed said Certificate with re-
spect to the purchase of the property described in the
Certificate and for the purposes described and set forth
therein. '

on the date

Sworn to and subscribed before me,
set forth above.

NOTARY PUBLIC

New Rule, R.2004 d 475, effective December 20, 2004..
Sea: 16 NJ.R. 3655(a), 36 NJLR. ST13(a).

APPENDIX L

FORM OF RECAPTURE MORTGAGE NOTE IN FAVOR
OF STATE, REQUIRED BY SECTION 5:80-26.5(c)

State of New Jersey
Department of Community Affairs
Housing and Mortgage Finance Agency
Recapture Mortgage Note
In Connection With Payment of Amounts Due
Upon First Non-Exempt Sale
After Expiration of Control Period

THIS NOTE is dated as of For value received
(referred to “Owner”) promises to pay to THE
STATE OF NEW JERSEY, acting by and through its
Department of Community Affairs, which has its principal
offices at 101 South Broad Street-in-the-City of Trenton,

Supp. 12-20-04
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County of Mercer, State of New Jersey (the “STATE”), the
amounts specified in this Note and promises to ablde by the
terms contained below. -

Article 1. REPAYMENT MORTGAGE

As security for the payment of amounts due under this
Note and the performance of all promises contained in this
Note, the Owner is giving the State a “Repayment Mortgage
To Secure Payment of Amounts- Due Upon First Non~
Exempt Sale After Expiration of Control Period” {the
“MORTGAGE”), dated of the property described
below (the “PROPERTY™). The Mortgage covers real es-
tate owned by the Owner. The Mortgage will not be subor-
dinate, and will not be subordinated by the State, to any
mortgage, refinancing, equity loan, secured letter of credit,
or any other obligation secured by the Property, except with
respect to (a) any such obligation which was duly recorded
prior to the recording hereof, and (b) any such obligation
which, when added ta all other such obligations recorded
against the Property, shall result in totat debt secured by the
Property being an amount less than the MRP that would be
applicable were the Control Period still in effect, as those
terms are defined in Article 2 of the Mortgage.

Article 2. OWNERS PROMISE TO PAY AND OTH-

ER TERMS

Upon the first non-exempt sale of the Property after the
date of this Note, the Owner, or the heir, successor or
assignee of the Owner then selling the Property, shall pay
the sum of $to the State of New lersey, acting by and
through its Department of Community Affairs. The obii-
gation evidenced by this note shall not accrue interest.

Article 3. PROPERTY DESCRIPTION

All of the land and improvements thereon located in the
municipality of in the County of ______, State of
New Jersey, described more specifically as Block No. ..
Tot No. ___, and known by the street address:

Article 4 WAIVER OF FORMAL ACTS

The Owner waives its right to require the State to do any
of the following before enforcing its rights under this Note:

1. To demand paymenti of amount due {known as Pres-
entment).

2. To give notice that amounts due have not been paid
{known as Notice of Dishonor).

3. To obtain an official certificate of non-payment
{known as Protest).

Article 5. RESPONSIBILITY UNDER NOTE - -

© Supp. 12.20-04

All Owners signing this Note are jointly and individually
obligated to pay the amounts due and to abide by the terms
under this Note. The State may enforce this Note against
any one or more of the Owners or against all Owners

together.

The Owner agrees to the terms of thls Note by signing
below,

ACKNOWLEDGEMENT

Owner acknowledges receipt of a true copy of the Mort-
gage and this Note at no charge.

Dated:
ATTEST:
By:
Signature (Owner)
Signature (Co-Owner)
STATE OF NEW JERSEY )
)} ss:
COUNTY COF )
On this the day of 20 before me came

, who acknowledges and makes proof to my satisfac-
tion that she is the Owner named within this Note, and that
she bas executed said Note for the purposes set forth
therein, sworn to and subscribed by her in my presence on
this date.

Sworn to and subscribed before me this the — d.ay of
20__.

A Notary Public/Atiorney of the State of New Jersey

New Rule, R.200M d.475, effective December 20, 2004,
See: 36 N.LR. 3655(a), 36 N.J.R. 5713(a).

'APPENDIX M

FORM OF MORTGAGE SECURING PAYMENT OF
RECAPTURE NOTE IN FAVOR OF THE STATE,
REQUIRED BY SECTION 5:80-26.5(c)

State of New Jersey
Department of Community Affairs
Affordable Housing Program
Repayment Mortgage
To Secure Payment of Amounts Due
Upon First Non-Exempt Sale

- - After Expiration of Control Period
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THIS MORTGAGE, made on this the
20, by and between {the "OWN-

ER”) and THE STATE OF NEW JERSEY, acting by and
through its Commissioner of the Department of Community

Affairs (the “STATE"), in connection with the property -

described herein (the “PROPERTY"); -
Article 1. REPAYMENT MORTGAGE NOTE

In consideration of value received, the Owner has signed
a Recapture Mortgage Note (the “Note”) dated
The Owner promises to pay to the State amounts due under
the Repayment Mortgage Note, and to abide by all obli-
gations contained therein.

Article 2. MORTGAGE AS SECURITY FOR
AMOUNT DUE

This Mortgage is given to the State as security for the
payment required to be paid upon the first non-exempt sale
of the Property, as provided under the rules of the New

Jersey Housing and Mortgage Finance Agency set forth in

N.JAC. 5:80-26.1 et seq- -
Article 3. PROPERTY DESCRIPTION

- Al of the land and improvements thereon located in the
municipality of in the County of ., State of
New Jersey (hereinafter the “Property”), described more
specifically as Block No. ___ Lot No. _, and known by the
street address:

Article 4. RIGHTS GIVEN TO STATE

The Owner, by mortgaging the Property to the State,
gives the State those rights stated in this Morigage, and all
the rights the law gives to the State under Uniform Housing
Affordability Controls, which are found in New Jersey Ad-
ministrative Code at Title 5, chapter 80, subchapter 26
(NJ.A.C. 5:80-26.1, et seq). The rights given to the state are
covenants running with the land. The rights, terms and
restrictions in this Mortgage shall bind the Owner and all
subsequent purchasers and owners of the Property, and the
heirs and assigns of all of them. Upon performance of the
promises contained in Note and Mortgage, the State will
prepare and deliver to the then current owner of record a
quitclaim deed or other document of release.

Article 5. DEFAULT

The State may declare the Owner in default on this
Mortgage and on the Note if:

1. The Cwner attempts to convey an interest in the
Property without giving prior written notice to the
State;

2. The ownership of the Property is changed for any

reason other than in the course of an exempt sale;
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.day of

3. The Owner fails to make any payment required by
the ' Notg;

4. The holder of any lien on the Property starts forecio-
sure proceedings; or :

5. Bankruptcy, insolvency or receivership proceedings
are commenced by or against the Owner.

Article 6. STATE’S RIGHTS UPON DEFAULT

If the State declares that the Note and this Mortgage are
in default, the State shall have all of the rights given by law
or sct forth in this Mortgage.

Aricle 7. NOTICES

ALL NOTICES MUST BE IN WRITING AND PERSON-
ALLY DELIVERED OR SENT BT CERTIFIED MAIL,
RETURN RECEIPT REQUESTED, TO THE ADDRESSES
GIVEN IN THIS MORTGAGE. ADDRESS CHANGES
MAY BE MADE UPON WRITTEN NOTICE, MADE IN
ACCORDANCE WITH THIS ARTICLE 7.

Article 8. NO WAIVER BY STATE

The State may exercise any right under this Mortgage or
under any law, even if the state has delayed in exercising
that authority, or has agreed in an earlier instance not to
exercise that right. The State does not waive its right to
declare the Owner is in default by making payments or
incurring expenses on behalf of the Owner.

Article 9. EACH PERSON LIABLE

The Mortgage is legally binding upon each Owner individ-
ually and all their heirs, assigns, agents and designees who
succeed to their responsibilities. The State may enforce any
of the provisions of the Note and of this Mortgage against
any one or more liable individual.

Article 10. SUBORDINATION

This Mortgage will not be subordinate, and will aot be
subordinated by the State, to any mortgage, refinancing,
equily loan, secured letter of credit, or any other obligation
secured by the Property, except with respect to (a) any such .
obligation which was duly recorded prior to the recording
hereof, and (b) any such obligation which, when added to all
other such obligations recorded against the Property, shall
result in total debt secured by the Property being an amount
less than the maximum resale price that would be applicable
were the Control Period still in effect.

Article 11. SUBSEQUENT OWNERS

This Mortgage shall oot be released, with respect to any
subsequent owner who acquires the property through an
exempt transfer unless the transferee shall execute a mote
and mortgage in the form of the Note and this Mortgage,

- and the same has been duly recorded.-
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Article 12. AMENDMENTS

No amendment or change to the Note and this Mortgage
may be made, except in a written document signed by both
parties and approved by the administrative agent appointed
pursuant to N.J.A.C. 5:80-26.1 et seq.

Article 13. SIGNATURES

By executing this Mortgage on page 3, hereof, the Owner
agrees to all of its terms and conditions.

Article 14. ACKNOWLEDGEMENT

The Owner acknowledges receipt of a true copy of this
Mortgage, at no charge to the State.

IN WITNESS WHEREOF, the Owner(s) has executed
this Mortgage for the purposes stated herein.

ATTEST:
By: ' :
Signature of (Owner)
_ Signature {Co-Owner)
STATE OF NEW JERSEY ;
5§:

COUNTYOF ___ )

BE IT REMEMBERED, that on this the day of
20, the subscriber appeared per-
sonally before me (If more than one person signed the
foregoing mortgage and appeared before me, the words “the
subscriber” and “the Owner” shall include all such persons)
and who, being duly sworn by me, deposed and made proof
to my satisfaction (i) that he/she is the Owner named in the
foregoing mortgage and (ii) and that he/she has executed
said mortgage with respect to the Property and for the
purposes described and set forth therein.

Sworn to and subscribed before me, on the date

set forth above.

NOTARY PUBLIC

New Rule. R.2004 d.475. effective December 20, 2004.
See: 36 NLLR, 3655(a), 36 N.LR, 5713(a).

APPENDIX N

FORM OF RECAPTURE MORTGAGE NOTE IN
FAVOR OF MUNICIPALITY, REQUIRED
BY SECTION 5:80-26.5(c)

State of New Jersey

Department of Community Affairs

Supp. 12-20-04

Housing and Mortgage Finance Agency -
[NAME OF MUNICIPALITY]
Recalﬁturé Mortgage Note
In Connection With Payment of Amountﬁ Due
Upon First Non—-Exempt Sale
After Expiration of Control Period

THIS NOTE is dated as of For value received
_ (referred to “Owner™) promises to pay to [NAME

OF MUNICIPALITY], which has its principal offices at
[ADDRESS OF MUNICIPAL OFFICES] (the “Municipali-

~ ty”), the amounts specified in this Note and promises to

abide by the terms contained below.

Article 1. REPAYMENT MORTGAGE

As security for the payment of amounts due under this
Note and the performance of all promises contained in this
Note, the Owner is giving the Municipality a “Repayment
Mortgage To Secure Payment of Amounts Due Upon First
Non-Exempt Sale After Expiration of Conirol Period” (the
“MORTGAGE"), dated of the property described
below (the “PROPERTY"). The Mortgage covers real es-
tate owned by the Owner. The Mortgage will not be subor-
dinate, and will not be subordinated by the Municipality, to
any mortgage, refinancing, equity loan, secured letter of
credit, or any other obligation secured by the Property,
except with respect to (a) any such obligation which was
duly recorded prior to the recording hereof, and (b) any
such obligation which, when added to all other such obli-
gations recorded against the Property, shall result in total
debt secured by the Property being an amount less than the
MRP that would be applicable were the Control Period still
in cifect, as those terms are defined in Article 2 of the

Mortgage.

Article 2.  OWNERS PROMISE TO PAY AND OTH-
ER TERMS

Upon the first non-exempt sale of the Property after the
date of this Note, the Owrer, or the heir, successor or
assignee of the Owner then selling the Property, shall pay
the sum of § [add amount determined pursuant to N.JA.C.
5:80-26.5(c)] to the Municipality. The obligation evidenced
by this note shall not accrue interest.

Article 3.  PROPERTY DESCRIPTION

All of the land and improvements thereon located in the
municipality of in the County of State of
New Jersey, described more specifically s Block No.
Lot No. —, and known by the street address:

Article 4. WAIVER OF FORMAL ACTS

80-60.26
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The Owner waives its right to require the Municipality to
do any of the following before enforcing its rights under this
Note:

1. To demand payment of amount due (known as Pres-
entment).

2. To give notice that amounts due have not been paid
(known as Notice of Dishonor).

3. To obtain an official certificate of non-payment
(known as Protest).

Article 5. RESPONSIBILITY UNDER NOTE

" All Owners signing this Note are jointly and individually -

obligated to pay the amounts due and to abide by the terms
under this Note. The Municipality may enforce this Note

- against any one or more of the Owners or against all
Owners together.

The Owner agrees to the terms of this Note by sipning
below. -

ACKNOWLEDGEMENT

Owrier acknowledges receipt of a true copy of the Mort-
gage and this Note at no charge.

Dated:
ATTEST:
By:
a Signature (Owner)
Signature (Co-Owner)

STATE OF NEW JERSEY )
)

On this the —__ day of ——, 20 before me came
who acknowledges and makes proof to my satisfac-
tion that she is the Owner named within this Note, and that
she has executed said Note for the purposes set forth
therein, swom to and subscribed by her in my presence on
this date. '

COUNTY OF

Sworn to and subscribed before me this the day of
20

A Notary Public/Attorney of the State of New Jersey
New Rule, R.2004 d.475, effective December 20, 2004.
See: 36 NJR. 3655(a), 36 N.LR. 5713(z).

APPENDIX O

FORM OF MORTGAGE SECURING PAYMENT OF RE-
CAPTURE NOTE IN-FAVOR OF THE MUNICIPALI-
TY, REQUIRED BY SECTION 5:80-26.5(c)

State of New Jersey

80-60.27

Department of Community Affairs
New Jersey Housing and Mortgage Finénce Apency
[hame of municipality]
Affordable Housing Program
Repayment Mortgage
To Secure Payment of Amounts Due
Upon First Non-Exempt Sale
After Expiration of Control Period

THIS MORTGAGE, made on this the day of
_____, 20__ by and between ___, {the “OWNER”)
and (the “Municipality”), in connection with the property
described herein {the “PROPERTY™);

Article 1. REPAYMENT MORTGAGE NOTE

In consideration of value received, the Owner has signed
a Recapture Mortgage Note {the “Note™) dated .
The Owner promises to pay to the State amounts due under
the Repayment Mortgage Note, and to abide by all obli-
gations contained therein.

Atide 2. MORTGAGE AS SECURITY FOR
AMOUNT DUE : :

This Mortgage is given to the Municipality as security for
the payment required to be paid upon the first non-exempt
sale of the Property, as provided under the rules of the New
Jersey Housing and Mortgage Finance Agency set forth in
N.1.A.C. 5:80-26.1 et seq.

Article 3.  PROPERTY DESCRIPTION

Al of the land and improvements thereon located in the
municipality of in the County of State of
New Jersey (hereinafter the “Property”), described more
specifically as Block No. Lot No. —, and known by the
street address:

Article 4.- RIGHTS GIVEN TO MUNICIPALITY

The Owner, by mortgaging the Property to the State,
gives the Municipality those rights stated in this Mortgage,
and all the rights the law gives to the Municipality under
Uniform Housing Affordability Controls, which are found in
New Jersey Administrative Code at Title 5, chapter 80,
subchapter 26 (NJ.A.C. 5:80-26.1, ef seq). The rights given
to the Municipality are covenants running with the land.
The rights, terms and restrictions in this Mortgage shall bind
the Owner and all subsequent purchasers and owners of the
Property, and the heirs and assigns of all of them. Upon
performance of the promises contained in Note and Mort-
gage, the Municipality will prepare and deliver to the then

Supp. 12-20-04
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current owner of record a quitclaim deed or other document
of release.

Article 5. DEFAULT

The Municipality may declare the Owner in default on
this Mortgage and on the Note if:

1. The Owner attempts to convey an interest in the
Property without giving prior written notice to the
Municipality;

2. The ownership of the Property is changed for any
reason other than in the course of an exempt sale;

3. The Owner fails to make any payment required by
the Note;

.4. The holder of any lien ont the Property starts foreclo-
sure proceedings; or

5. Bankruptcy, insolvency or receivership proceedings
are commenced by or against the Owner.

Article 6. MUN!CIPALITY’S RIGHTS UPON DE-
FAULT

If the Municipality declares that the Note and this Mort-
gage are in default, the Municipality shall have all of the
rights given by law or set forth in this Mortgage.

_ Article 7. NOTICES

ALL NOTICES MUST BE IN WRITING AND PERSON-
ALLY DELIVERED OR SENT BT CERTIFIED MAIL,

RETURN RECEIPT REQUESTED, TO THE ADDRESSES .

GIVEN IN THIS MORTGAGE. ADDRESS CHANGES
MAY BE MADE UPON WRITTEN NOTICE, MADE IN
ACCORDANCE WITH THIS ARTICLE 7.

Article 8. NO WAIVER BY MUNICIPALITY

The Municipality may exercise any right under this Mort-
gage or under any law, even if the Municipality has delayed
in exercising that authority, or has agreed in an earlier
instance not to exercise that right. The Municipality does
not waive its right to declare the Owner is in default by
making payments ot incurring expenses on behalf of the

er.

Article 9. EACH PERSON LIABLE

The Mortgage is legally binding upon each Owner individ-
ually and all their heirs, assigns, agents and designees who
succeed to their responsibilitics. The Municipality may en-
force any of the provisions of the Note and of this Mortgage
apainst any one or more liable individual.

__Article 10. _SUBORDINATION. __

. Supp. 12-20-04

This Mortgage will not be subordinate, and will not be
subordinated by the Municipality, to any morigage, refinanc-
ing, equity loan, secured letter of credit, or any other
obligation secured by the Property, except with respect to
(2) any such obligation which was duly recorded prior to the
recording hereof, and (b) any such obligation which, when
added to all other such obligations recorded against the
Property, shall result in total debt secured by the Property
being an amount less than the maximum resale price that
would be applicable were the Control Period still in effect.

Article 11. SUBSEQUENT OWNERS

This Mortgage shall not be refeased, with respect to any
subsequent owner who acquires the property through an
exempt transfer unless the transferee shall execute a note
and mortgage in the form of the Note and this Mortgage,
and the same his been duly recorded.

Article 12. AMENDMENTS

No amendment or change to the Note and this Morigage
may be made, except in a written document signed by both
parties and approved by the administrative agent appointed
pursuant to N.JLA.C. 5:80-26.1 et seq.

Article 13. SIGNATURES

By executing this Mortgage on page 3, hereof, the Owner
agrees 1o all of its terms and conditions.

Article 14. ACKNOWLEDGEMENT

The Owner acknowledges receipt of a true copy of this

" Mortgage, at no charge to the State,

IN WITNESS WHEREOF, the Owner(s) has executed
this Mortgage for the purposes stated herein.

ATTEST:
By:
Signature of (Owner)
Signature (Co-Owner)
STATE OF NEW JERSEY )
: ) ss
COUNTY OF )
BE IT REMEMBERED, that on this the day of
. 20. the subscriber appeared per-

sonally before me (If more than one person signed the
Jforegoing mortgage and appeared before me, the words “the

subscriber” and “the Owner” shall include all such persons)

and who, being duly sworn by me, deposed and made proof
to my satisfaction (i) that he/she is the Owner named in the
foregoing mortgage and (if) and that he/she has executed
said mortgage with respect to the Property and for the
purposes described and set forth therein. }

80-60.28
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Sworn to and subscribed before me, on the date

set forth above.

NOTARY PUBLIC

New Rule, RL2Z004 d.475, effective December 20, 2004,
See: 36 NJ.R. 3655(2), 36 NJ.R. 5713(a).

APPENDIX P
FORM OF RECAPTURE MORTGAGE NOTE FOR

UHORP AND MONI UNITS, REQUIRED BY
SECTION 5:80-26.5(c)

State of New Jersey
Department of Community Affairs
'Housing and Mortgage Finance Agency
Recapture Mortgage Note -
In Connection With Payment of Amounts Due -
Upon First Non-Exempt Sale
After Expiration of Control Period
THIS NOTE is dated as of For value received
- (referred to “Owner”) promises to pay to The New
Jersey Housing and Mortgage Finance Agency, which has its
principal offices at 637 South Clinton Avenue, Trenton, NJ

08650-2085 (the “Agency”), the amounts specified in this
Note and promises to abide by the terms contained below.

Article 1. REPAYMENT MORTGAGE

As security for the payment of amounts due under this
Note and the performance of all promises contained in this
Note, the Qwner is giving the Agency a “Repayment Mort-
gage To Secure Payment of Amounts Due Upon First Non—
Exempt Sale After Expiration of Control Period” (the
“MORTGAGE"), dated ., of the property described
below (the “PROPERTY”). The Mortgage covers real es-
tate owned by the Owner. The Mortgage will not be subor-
dinate, and will not be subordinated by the Agency, to any
mortgage, refinancing, equity loan, secured letter of credit,

Article 2. OWNERS PROMISE TO PAY AND OTH-

'ER TERMS

Upon the first non-exempt sale of the Property after the
date of this Note, the Owner, or the heir, successor or
assignee of the Owner then selling the Property, shall pay
the sum of ${add amount determined pursuant to NJAC,
5:80-265(c)} to the Agency. The obligation evidenced by
this note shall not accrue interest.

Article 3. PROPERTY DESCRIPTION

All of the land and improvements thereon Jocated in the
municipality of in the County of __, State of
New Jersey, described more specifically as Block No. .
Lot No. —, and known by the street address:

Article 4 WAIVER OF FORMAL ACTS

The Owner waives its right to require the Agency to do
any of the following before enforcing its rights under this
Note:

1. To demand payment of amount due (known as Pres-
- entment).

2. To give notice that amounts due have not been paid
(known as Notice of Dishonor).

4. To obtain an official certificate of non-payment
(known as Protest).

Article 5. RESPONSIBILITY UNDER NOTE

All Owners signing this Note are jointly and individually
obligated to pay the amounts due and to abide by the terms
under this Note. The Agency may enforce this Note against
any one or more of the Owners or against all Owners
together. .

The Owner agrees to the terms of this Note by signing
below.

ACKNOWLEDGEMENT

Owner acknowledges receipt of a true copy of the Mort-
gage and this Note at no charge.

Dated:

or any other obligation sccured by the Property, except with  ATTEST:

respect to (a) any such obligation which was duly recorded By

prior to the recording hereof, and (b) any such obligation Signature (Owner)

whict, when added to all other such obligations recorded

against the Property, shall result in total debt secured by the : o C

Property being an amount less than the MRP that would be  gTATE OF NEW JERSEY Sign ‘;mre ( er)

applicable were the Control Period still in effect, as those ) s

terms are defined in Article 2 of the Mortgage. = COUNTY OF o—— ) —rmme— s - o
80-60.29 Supp. 12-20-04
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On this the ____ day of 20___ before me came
who acknowledges and makes proof to my satisfac-
tion that she is the Qwner named within this Note, and that
she has executed said Note for the purposes set forth
therein, sworn to and subscribed by her in my presence on
this date. '

Sworn to and subscribed befoi'e me this the

day of
20— :

A Notary Public/Attorney of the State of New Jersey

New Rule. R.2004 d.475. effective December 20, 2004
Ses: 36 NLR. 3655(a), 36 NJ.R. 5713(a).

APPENDIX Q

FORM OF MORTGAGE SECURING PAYMENT OF
RECAPTURE NOTE IN FAYOR OF THE AGENCY,
REQUIRED BY SECTION 5:80-26.5(c)

State of New Jersey
Department of Comm;mity Affairs
New Jersey Housing and Mortgage Fina_ncc Agency
Affordable Housing Program
Repayment Mortgage
To Secure Payment of Amounts Due

Upon First Non—Exempt Sale -

After Expiration of Control Period
THIS MORTGAGE, madq on this the day of
. 20. by and between (the “OWN-
ER™) and the New Jersey Housing and Mortgage Finance

Agency (the “Agency”), in connection with the property
described herein (the “PROPERTY");

Article 1. - REPAYMENT MORTGAGE NOTE

In consideration of value received, the Owner has signed
a Recapture Mortgage Note (the “Note™) dated
The Owner promises to pay to the State amounts due under
the Repayment Morigage Note, and to abide by all obli-
gations contained therein.

Ariicle 2. MORTGAGE AS SECURITY FOR
AMOUNT DUE

This Mortgage is given to the Agency as security for the
payment required to be paid upon the first non-exempt sale
of the Property, as provided under the rules of the New
Jersey Housing and Mortgape Finance Agency set forth in
NJAC. 5:80-26.1 et seq.

Article 3. PROPERTY DESCRIFTION = - - - -

Supp. 12-20-04

All of the land and improvements thereon located in the
municipality of in the County of ______, State of
New Jersey (hereinafter the “Property”), described more
specifically as Block No. . Lot No. __, and known by the
street address: '

Article 4. RIGHTS GIVEN TOJAGENCY

The Owner, by mortgaging the Property to the State,
gives the Agency those rights stated in this Morigage, and
all the rights the law gives to the Agency under Uniform
Housing Affordability Controls, which are found in New
Jersey Administrative Code at Title 5, chapter 80, subchap-
ter 26 (N.JA.C. 5:80-26.1, et seq). The rights given to the
Agency are covenants runming with the land. The rights,
terms and restrictions in this Mortgage shall bind the Owner
and all subsequent purchasers and owners of the Property,
and the heirs and assigns of all of them. Upon performance -
of the promises contained in Note and Mortgage, the Agen-
cy will prepare and deliver to the then current owner of
record a quitclaim deed or other document of release.

Article 5. DEFAULT

The Agency may declare the Qwner in default on this
Mortgage and on the Note if:

1. The Owner attempts to convey an interest in the
Property without giving prior written notice to the

Agency;

2. The ownership of the Property is changed for any
reason other than in the course of an exempt saie;

3. The Owner fails to make any payment required by
the MNote;

4. The holder of any lien on the Property starts foreclo-
sure proceedmgs or

5. Bankrupicy, insolvency or receivership proceedings
are commenced by or against the Owner.

Article 6.  AGENCY'S RIGHTS UPON DEFAULT

- If the Agency declares that the Note and this Mortgage
are in default, the Agency shall have all of the rights given
by law or set forth in this Mortgage.

Article 7. NOTICES

ALL NOTICES MUST BE IN WRITING AND PERSON-
ALLY DELIVERED OR SENT BT CERTIFIED MAIL,
RETURN RECEIPT REQUESTED, TO THE ADDRESSES
GIVEN IN THIS MORTGAGE. ADDRESS CHANGES

MAY BE MADE UPON WRITTEN NOTICE, MADE [N

ACCORDANCE WITH THIS ARTICLE 7.

80-60.30
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Atticle 8. NO WAIVER BY AGENCY

The Agency may exercise any right under this Mortgage or
under any law, even if the Agency has delayed in exercising
that authority, or has agreed in an earlier instamce not to
exercise that right. The Agency does not waive its right to
declare the Owner is in default by making payments Or
incurring expenses on behalf of the Owner.

Article 9. EACH PERSON LIABLE

The Mortgage is legally bindng upon each Owner in-
dividually and all their heirs, assigns, agents and designees
who succeed to their responsibilities. The Agency may en-
force any of the provisions of the Note and of this Mortgage
against any one or more Hable individual.

Article 10. SUBORDINATION

This Mortgage will not be subordinate, and will not be
subordinated by the Agency, to any mortgage, refinancing,
equity loan, secured letter of credit, or any other obligation
secured by the Property, except with respect to (2) any such
obligation which was duly recorded prior to the recording
hereof, and (b) any such obligation which, when added to all
- other such obligations recorded against the Property, shall
result in total debt secured by the Property being an amount
less than the maximum resale price that would be applicable
were the Control Period still in effect.

Article 11. SUBSEQUENT OWNERS

This Mortgage shall not be released, with respect to any
subsequent owner who acquires the property through an
exempt transfer unless the transferee shall execute a note and
mortgage in the form of the Note and this Mortgage, and the
same has been duly recorded.

Article 12. AMENDMENTS

No amendment or change to the Note and this Mortgage
may be made, except in a written document signed by both
parties and approved by the administrative agent appointed
pursuant to N.J.A.C. 5:80-26.1 et seq.

Article 13. SIGNATURES

By executing this Mortgage on page 3, bereof, the Owner
agrees to all of its terms and conditions.

Article 14. ACKNOWLEDGEMENT

The Owner acknowledges receipt of a true copy of this
Mortgage, at no charge to the State.

IN WITNESS WHEREOF, the Owner(s) has executed this

Mortgage for the purposes stated herein.

ATTEST:
By:

Signature of {(Owner)

Stgnature (Co-Owner)

80-60.31
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STATE OF NEW JERSEY ) _
) ss
COUNTY OF
BE IT REMEMBERED, that on this the day of
L, 20 the subseriber appeared

personally before me (If more than one person signed the
foregoing mortgage and appeared before me, the words “the
subscriber” and “the Owner” shall include all such persons)
and who, being duly swomn by me, deposed and made proof
to my satisfaction (i) that he/she is the Owner named in the
foregoing mortgage and (ii) and that he/she has executed said
mortgage with respect to the Property and for the purposes
described and set forth therein.

Swomn to and subscribed before me,

" on the date
set forth above. :

NOTARY PUBLIC

New Rule, R_2004 d.475, effective December 20, 2004.
See: 36 NJR. 3655(z), 36 N.JR. 5713(2).

SUBCHAPTER 27. (RESERVED)

SUBCHAPTER 28. NONPUBLIC RECORDS

5:80-28.1 Nonpublic records

(a) The documents, files, data and other records of the
Agency which are listed below shall not be deemed to be
government records subject to public access pursuant fo
NIS.A. 47:1A-1 et seq. Such records shall not be available
for inspection, examination or copying by members of the
public or by any other individual except authorized members
and employees of the Agency or except as provided by order
of the Governor of the State, a court or tribunal of competent
jurisdiction, or applicable law.

1. All confidential reports, executive memoranda and
evaluations submitted to the Executive Director of the
Agency, the members of the Agency or to any other State
Agency;

2. All personnel records;

3. All records concemning applications for employment
with the Agency;

4. All records concerning personal or financial infor-
mation submitted by applicants for or tenants of rental
housing units financed by the Agency;

5. All records concerning personal or financial infor-
mation submitted by applicanis for or recipients of any
single family mortgage loan or home improvement loan of
the Agency;

Supp. 8-15-11
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6. All records concerning personal or financial infor-
mation, including Agency form, Certification and Ques-
tionnaire, submitted by individuals, corporations, partner-
ships and other entities doing or seeking to do business
with the Agency; and

7. Alb reports, correspondence and other docuinents or
data provided or discussed at executive sessions-of the
meetings held by the members of the Agency, except that
any action taken or other information reguired to be dis-
closed to the public pursuant to the provisions of the Open
Public Meetings Act, N.J.S.A. 10:4-6 et seq., shall not be
deemed to be nonpublic records within the scope of this
subchapter.

Amended by R.2005 d.219, effective July 5, 2005..

See: 37.N.JR.970(a), 37 N.LR. 2476(a).
In (a), rewrote the introductory paragraph and 7.

SUBCHAPTER 29. INVESTMENT OF HOUSING
PROJECT FUNDS

5:80-29.1 Permitted investments

(a) Housing sponsors whose Agency mortgages are in-
sured by HUD may, with prior Agency approval, invest avail-
able funds, including escrow funds, in taxable or fax-free in-
vestments permitted by HUD. To the extent that investment
of specific project funds is not governed by HUD, the
requirements in this subchapter as to projects subject to (b)
below shall apply.

(b) Housing sponsors of all other projects, with prior
Agency approval, may invest available finds, including es-

5. Interest-bearing instruments which are AAA/Aaa
rated. These instruments are limited to U.S. Treasury Notes,
U.S. Treasury Bills, U.S. Treasury Bonds, Federal National
Mortgage Association direct debt obligations, Government
National Mortgage Association direct debt obligations, and
Federal Home Loan Mortgage Corporation direct debt
obligations, each with a final maturity not to exceed seven
years at the time of initial investment. Investments in
mortgage pools of the aforementioned United States agen-
cies are not permitted. Bond funds consisting of the in-
struments specified in this' paragraph are limited to an
average maturity or average duration not to exceed seven
years at the time of initial investment;

6. Certificates of deposit with a final maturity net to
exceed seven years at the time of initial investment, pro-
vided such certificates of deposit are insured in full by the
Federal Deposit Insurance Corporation (FDIC);

7. Money market accounts and other bank accounts,
provided such accounts are insured in full by the FDIC;

" 8. For projects that received Agency financing prior to
August 15, 2011 and had project funds invested therein as
of such date, the State of New Jersey Cash Management
Fund or other similar common trust funds of which the
New Jersey State Treasurer is custodian;

9. Securities and Exchange Commission-registered
money market funds as defined by Rule 2a-7 under the
Investment Company Act of 1940, 17 CFR § 270.2a-7,
with a minimum $1 billion average asset size for the pre-
vious 12 months; and

10. Any other investment as permitted under (a) above.
(c) For all projects subject to (b) above, the investment of

crow funds, in the following: . escrow finds constituting the repair and replacement reserve
' shall be further limited as follows:

1. State of New Jersey general obligation bonds with a
final maturity or average duration not to exceed seven
years at the time of mitial investment;

2. New Jersey Housing and Mortgage Finance Agency
bonds, which shall be rated A or higher and with a final
maturity or average duration not to exceed seven years at
the time of initial investment;

3. Bonds of municipalities, instrumentalities or agen-
cies of the State of New Jersey, which shall be rated A or
higher and with a final maturity or average duration not to
exceed seven years at the time of initial investment, and
whose rating of A or higher has been confirmed within the
past 12 months; ’

4. National municipal bond funds and New Jersey bond
funds, each of which at the time of initial investment at
least 80 percent of the bonds within the fund are rated A or
higher or the funds’ average credit quality rating is n the
AA/Aa category or higher and whose ratings have been
confirmed within the past 12 months. Additionally, the
funds’ average maturity or average duration at the time of
Initial investment shall not exceed seven years;

Supp. 8-15-11 80-60.32

1. Where the project’s repair and replacement reserve
balance is funded at a level of 50 percent or less of the
amount required by the Agency, all inveéstments shall be
limited to those set forth in (b)7 through 9 above.

2. Where the project’s repair and replacement reserve
balance is funded at a level greater than 50 percent but less
than 90 percent of the amount required by the Agency, and
where 50 percent or more of the balance on hand is sched-
uled to be used within the next three years, at least 75 per-
cent of investments shall be limited to those set forth in
(b)7 through 9 above. '

3. Where the project’s repair and replacement reserve
balance is funded at a level of 90 percent or greater of the
amount required by the Agency, and where 50 percent or
more of the balance on hand is scheduled to be used within
the next three years, at least 50 percent of investments shall
be limited to those set forth in (b)7 through 9 above.

4. Where the project’s repair and replacement reserve
balance is funded at a level greater than 50 percent but less
than 90 percent of the amount required by the Agency, and
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where less than 50 percent of the balance on hand is
scheduled 1o be used within the next three years, at least 25
percent of investments shall be limited to those set forth in
(b)7 through 9 above.

5. Where the project’s repair and replacement reserve
balance is funded at a level of 90 percent or greater of the
amount required by the Agency, and where less than 50
percent of the balance on hand is scheduled to be used
within the next three years, at least 10 percent of invest-
ments shall be limited to those set forth in (b)7 through 9
above,

6. The determination of the level and scheduled use of
repair and replacement reserve funds over the next three-
year period shall be based on the most recent Agency-
approved repair and replacement funding schedule.

(d) For all projects subject to (b) above, funds constituting
- tax escrow accounts, insurance escrow accounts, and escrow
accounts consisting of residual receipts as defined at N.J.A.C.
5:80-30.1 shall be limited to those investments as set forth in
(b)7 through 9 above.

(¢) For all projects subject fo (b) above, temporary escrow
accounts, such as construction-related escrow accounts and
working capital accounts, shall be limited to those invest-
ments as set forth in (b)7 through 9 above.

() For all projects subject to (b) above, at least 10 percent
of investments of long-term escrow accounts, such as Devel-
opment Cost Escrow (DCE), Community Development Es-
crow (CDE), Project Subsidy Reserve (PSR), and Reserve for
Bonded Projects, shall be limited to those investments as set
forth in (b)7 through 9 above.

(g) For all projects subject to (b) above, operating account
funds may only be invested as set forth in (b)7 above, except
that investments may be made as set forth in (b)1 through 6
and 9 and 10 above, where and only to the extent that funds in
the operating account are available after payment of debt
service, including any arrears and other operating expenses,
and provided that all escrows are funded as required by the

“most recent Agency-approved project budget. Notwithstand-
ing anything to the contrary in this subchapter, requests for
investment of operating account funds may be made at any
time by a housing sponsor to the director of the Agency’s
Property Management Division (Director) and shall not be
subject to (m) below. :

(h) Changes to escrow investments shall be limited fo no
more often than once annually.

(i) At loan closing, the housing sponsor shall complete
an application for the investment of escrow account funds,
which shall initially be limited to investments specified in
(b)7 and 9 above, with the Agency’s designated mvestment
services firm. Housing sponsors of projects having already
received Agency financing that seek to invest escrow funds to
the extent permitted by this subchapter shall complete or have

completed such application with the Agency’s designated
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investment services firm. All required monthly escrow depos-
its shall thereafter be initially deposited into those fund(s)
specified in (b)7 and 9 above.

(i} Once the Agency has approved a project’s initial repair

_and replacement reserve funding schedule, the housing

sponsor may submit a wriften request to the Director to mvest
escrow funds in investments specified in (b)1 through 6 and
10 above, as permitted by this subchapter. The project’s
escrow funds must be invested with the Agency’s designated

- investment services firm, not in the New Jersey Cash Man-

agement Fund, at the time of such request in order for the
request to be considered by the Agency. Agency. staff shall
determine, pursuant to the standards set forth in (b) through
(h) above, the amounts of escrow funds which are the subject
of the request that shall be limited to the investments set forth
in (b)7 through 9 above, and shall determine whether the
investments selected by the housing sponsor are permitted
pursuant to (b) above.

(k) The rating designation in (b) above shall be from either
Standard and Poor’s or Moody’s Investor Services.

(D) Agency staff, at the sponsors’ written request, shall
respond within 30 days after the complete request is received.
The sponsors shall submit a certification that the investments
requested are within the permissible investments listed in
these rules.

(m) Investment of escrow funds shall be made by an
Agency designated investment services firm, except as to per-
mitted investments under (b)8 above, which shall be made by
the Agency. '

(n) Any ftransaction costs related to the investment of
project funds will be the responsibility of the applicable
housing sponsor.

(0) Neither the Agency nor its members, officers, agents,
servants or employees shall be responsible for any loss in the
value of, or to replace or replenish any account that has sus-
tained a loss as the result of, a permitted mvestment.

Recodified from 5:80-292 and amended by R.1994 d.303, effective June
20, 1994.
See: 25 NJR. 4830(a), 26 N.J.R_ 2572(a).
Prior text at 5:80-29.1, Definition of surplus finds, repealed.
Amended by R.2011 d.220, effective August 15, 2011.
See: 43 NJR. 707(a), 43 N.JR. 2165(a).
Rewrote the section.

5:80-29.2 (Reserved)

5:80-29.3 General applicability

The rules within this subchapter shall apply to all Agency-
financed housing projects and to housing projects no longer
financed by the Agency but rernaining subject fo Agency
statutory and regulatory control. In the event the housing
project receives HUD Section 8 or Section 236 subsidies or
has an Agency mortgage insured, directly or indirectly, by
HUD, or the project receives other HUD financial assistance,
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any appropriate HUD rules, regulations or requirements
(hereinafter “HUD directives™) shall also apply. In the event
that there are any inconsistencies between the rules in this
subchapter and applicable HUD directives, the HUD direc-
tives shall prevail.

Amended by R.2011 d4.220, effective August 15, 2011.

See: 43 NJIR. 707(a), 43 NJ.R. 2169(a).
Rewrotle the section.

SUBCHAPTER 30. RESIDUAL RECEIPTS

5:80-30.1 Definitions

The following terms, when used in this subchapter, shall
have the following meanings:

“Qualifying development” means an Agency-financed
housing project owned by a nonprofit sponsor, except for
projects receiving Section 8 subsidies pursuant to an Annual
Contributions Contract executed after the adoption of regu-
lations by the U.S. Department of Housing and Urban Devel-
opment on February 29, 1980, at 24 CFR 883, which has:

1. Produced a positive cash flow from operations in
each of the past three fiscal years; and -

Supp. 8-15-11 ‘ 80-60.34 Next Page is 80-61



HOUSING AND MORTGAGE FINANCE AGENCY

5:80-30.4

2. Been current in all escrow and debt service pay-
ments for the past three fiscal years.

“Residual receipts” means the balance of funds remaining
after the deduction of the following items from the cash and
the investment accounts of a qualifying development:

1. Debt service arrearages;
-2, Current unpaid invoices;

3. Three months of operating expenses (for senmior
citizen projects) or six months of operating expenses {for
family projects), which includes debt service and reserve
payments, of the latest Agency approved annual budget;

4. Full funding of all required reserve accounts;

5. Antlclpated or proposed capital improvements;
and

6. Any other current obligations of the qualifying
development. '

5:80-30.2 Uses uf residual reeelpts

{a) For quahfwng developments, residual receipts may be
used:

1. To provide funding to expand the supply of “af-
fordable rental housing™ or to render financial assistance
to other Agency financed or “affordable housing projects”
(the terms “affordable rental housing” and “affordable
“housing project” shall mean housing with income unit
distribution consistent with the requirements of tax-ex-
ompt financing pursuant to the then-current Internal Rev-
enue Code);

2. For funding of supplementary services to the quali-
fying development, such as free senior citizens transporta-
tion, medical assistance and other social services programs
and activities; and

3. For other uses as may from time to time, be
requested, which will enhance the feasibility of a new
project or the financial and social condition of an existing

project.
(b) Residual receipt funding may include any ome or
more of the following:

1. First and supplemental mortgages, including con-
struction mortgages;

2. Operating deficit subsidies;
3. Seed money loans; and
4. Grants.
(c) Disbursements of residual receipts shall be in the

form of a loan, grant or equity contribution, as approved by
the Agency, from the nonprofit sponsor to the entity receiv-

ing “the funds.  However, for all sponsors formed under
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N.J.S.A. 55:16-1 et seq., repealed by P.L. 1991, c.431, § 20,
approval by the Public Housing Development Authority is
required with respect to the form of the disbursement.

Amended by R.2005 d.219, effective July 5, 2003,
See: 37 N.YR. 970(a), 37 N.1LR. 2476(a).

In (c), inserted “repealed by P.L. 1991, c431, § 20, " following the
NJS.A. reference.

5:80-303 Request for use of residual receipts

(a) All requests to use residual receipts funds must be
approved by the Agency in advance. Requests shall be
made in writing by the sponsor of 2 qualifying development
and submitted to the Agency’s Director of Management.

(b) The request shall specify the purpose, amount and
payee. The request shall be accompanied by a resofution of
the nonprofit sponsor’s board of directors. If the request is
for social services or professional services, the request shall
also be accompanied by a proposal outlining the services

~ and the cost, If the request involves payment to a third

party, an Administrative Questionnaire, completed by the
third party, shall also accompany the request.

" {c) The officers, directors and principals of the qualifying
development shall submit certifications that they will not
receive any fee or compensation, other than reimbursement
for out-of-pocket expenses, for services performed im con-
nection with the use of residual receipts. Such certification
may also be required for the officers, directors and princi-
pals of the entity receiving the funds, as determined by the
Agency.

5:80-30.4 Agency feview and approval

(a) Upon receipt of a complete request package as delin- -
eated in N.JA.C. 5:80-30.3, the Agency will review the
request to determine whether the requested use of funds
falls within the permissible uses set forth in N.J.AC,
5:80-30.2(a) and whether there are sufficient residual re-
ceipts to fund the undertzking requested. The Agency will
also evalate the requested undertaking for feasibility.

(b) If the use of the receipts is for total funds of $25,000
or less, it may be approved by the Executive Director. If the
request is for funds in excess of $25,000, the recommenda-
tion and request package shall be submitted to the Agency

. Board for approval.

(c) Agency approval will be subject to receipt of:

1. An opinion from Agency bond counsel that the
proposed use of residual receipts is permitted under the
terms of the Bond Resolution and other Bond documents
in connection with the Bonds issued to finance the quali-
fying development; and

Supp. 7-5-05
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2. An opinion by counsel for the qualifying develop-
ment that the sponsor’s formation documents and the
laws under which the sponsor was formed permit the
proposed use of residual receipts.

(d) Agency review will be subject to the payment of a
$3,500 fee to the Agency to cover administrative costs in
reviewing and processing the use of residual receipts and to
maintain the account established pursuant to NJ.A.C
5:80-30.5. In addition, Agency review is subject to the
payment of Agericy bond counsel costs. Payment may be
made by the entity receiving the residual receipts or the
qualifying development’s sponsor.

Amended by R.2005 d.219, effective July 5, 2005.
See: 37 NJ.R. 970(a), 37 N.LR. 2476(a).
Rewrote (b). :

5:80-30.5 Disbursement of residual receipts

(a) Upon approval of a request for the use of residual
receipts, the sponsor of the gqualifying development shall
transfer the residual receipts to the Agency. The Agency
shall maintain the residual receipts in a separate accourt
and shall make all disbursements from the account to pay
for the cost of the approved undertaking. ‘The Agency shall
maintain accounting records reflecting the disbursement.

(b} Prior to the dishbursement of any residnal receipts, the
Agency will require acceptable documentation of expenses
associated with the undertaking being financed with residual
receipts. '

Supp. 7-5-05

SUBCHAPTER 31. ATTORNEY SERVICES

5:80-31.1 Applicability

The rules within this subchapter apply to the engagement
of the services of an attorney by housing sponsors during the
operation of their housing project and which services will be
paid out of project funds. These rules shall not apply to
attormey services paid for out of return on equity funds
approved by the Agency for distribution or out of non-
project funds.

5:80-3L2 Scope of services
(a) Sponsors may engage the services of an attorney to

. petform necessary general legal services in connection with

and respecting the operation of their project. Such general
legal services include, but are not limited to:

1. Advising the sponsor with regard to the rules of the
project, the Agency and, if applicable, the Department of
Housing and Urban Development;

2. Advising the officers and directors on elections as
provided by the by-laws or partnership agreement of the
sponsors and supervision of elections of all officers and
directors;

3. Preparation and filing of any necessary reports,
forms and cther documents recuired by law;

4. Advising the sponsor with regard to legal matters
related to project bank accounts, resolutions, duties of
officers, directors and employed personnel;

80-62
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5. Preparation and review of contracts and purchase
orders concerning the housing project;

6. Advising the sponsor and managing agent with re-
gard to tenant and lease matters, but not including sum-
mary dispossess actions; and

7. Such other services as the sponsor may direct to be
performed in connection with and respecting the operations
of the project.

{b) Sponsors may engage the services of an atiorney to
perform tenancy related court actions including the enforce-
ment of leases, collection of rent and dispossession of tenants.
For cooperative or condominium projects, sponsors may en-
gage the services of an attorney to perform court actions re-
lated to the collection of association dues or carrying charges
and the enforcement of subscription agreements, stock certifi-
cates or other forms of agreements related to the cooperative
or condominium project.

(c) Sponsors may engage the services of an atiorney to
perform services outside the scope of services in (a) and (b)
above, as the need arises for the project. Such services in-
clude, but are not limited to, litigation, mortgage loan close-
outs, conversion closings and issues requiring special ex-
pertise.

5:80-31.3 Maximum fees

(a) The maximum fees that can be paid from project funds
for Agency approved aftomey services are as follows:

1. General legal matters . . . up to $195.00/hour;
2. Tenancy actions, as follows:

i.  For each of the first two cases (requiring court
appearance) on the same day . . . up to $155.00;

il. For each additional case presented on the same
day ...up to $115.00; and

iii. For each case prepared for trial but resolved prior
to actual court appearance . .. up to $78.00; and

3. General litigation, as follows:
i.  Non-irial hours . . . up to $271.00/hour; and
ii. Trial hours . .. up to $311.00/hour.

{b) For conversion closing, morigage close-outs, special
expertise and all other matters not covered by (a) above,
housing sponsors shall submit a fee structure to the Agency
for approval.

{c) Paralegal and secretarial services in connection with (a)
and (b) above shall be included within the fees outlined
above. No additional fees will be paid for paralegal or secre-
tarial services.

(d) Additional compensation may be paid for reasonable
out-of-pocket expenses, approved by the Agency, including
copying, travel, postage, filing fees, transcripts, and expert
witnesses, etc.
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(e) The above fees may not exceed fees charged to other
clients for comparable work.

{f) The maximum fees in (a) above will be adjusted annu-
ally based on the overall Consumer Price Index for New
York-Northeastern New Jersey as published by the United
States Department of Labor, Bureau of Labor Statistics as of
September 30 of the year preceding the year for which the
adjustment is to be implemented. The increases will be ef-
fected through a notice of administrative changes published in
the New Jersey Register. The Agency will notify housing
sponsors of the new rates,

Amended by R.2004 d.449, effective December 6, 2004,
See: 36 N.JLR. 3654(a), 36 N.J.R. 5336(a),

Rewrote (a); added (f).
Administrative change.
See: 37 N.LR. 4910(c).
Administrative change.
See: 38 N.JR. 5356(a).
Administrative change.
See: 39 N.LR. 5077(a).
Administrative change.
See: 41 N.LR. 127(c).
Administrative change.
See: 42 N.LR. 2952(c).
Administrative change.
See: 43 N.LR. 3083(b).
Administrative change.
See: 44 N.LR. 2999(a).
Administrative change.
See: 45 N.LR. 2471(b).
Administrative change.
See: 46 N.LR. 2351(b).
Administrative change,
See: 47 N.LR. 2753(b).
Administrative change,
See: 48 N.LR. 2431(d).

5:80-31.4 Agency approval

(a) Housing sponsors desiting to engage the services of an
attorney pursuant to the rules within this subchapter shall ob-
tain the written approval of the Agency. Sponsors shall sub-
mil a proposal outlining the scope of services to be performed
by the attorney.

(b) The Agency shall approve the engagement of attorney
services provided the services and fees to be charged fall
within those permitted by N.J.A.C. 5:80-31.2(a) or (b) and
31.3, respectively. For services outlined in N.JLA.C. 5:80-
31.2(c), the Agency shall approve the engagement of an at-
torney provided the services are necessary or beneficial to the
project, as determined by the Agency, and there are sufficient
project funds to pay for such services. The Agency does not
guarantee the availability of funds.

(c) All sponsors shall enter into a written attorney engage-
ment agreement using forms approved by the Agency.

SUBCHAPTER 32. HOUSING INVESTMENT SALES
5:80-32.1 Definitions

The following words and terms, when used in this subchap-
ter, shall have the following meanings:

Supp. 11-21-16
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“Available cash” means all the cash available to an eligible

“Maximum additional return” means the additional return

LD sponsor upon the closing of a housing investment sale  payable to the owners of an eligible LD sponsor under the
(after payment of all transaction costs) including, but not  Limited Dividend Law but not under the Housing and Mort-
limited to: gage Finance Agency (HMFA) Law, N.J.S.A. 55:14K-1 et

1. The cash portion of the purchase price paid by the
buyer;

2. Any obligations or instruments of indebtedness of
the buyer in favor of the seller constituting a portion of the
purchase price as provided in these rules; and

3. Any accumulated residual receipts, that are not sub-
ject to recapture by the United States Department of Hous-
ing and Urban Development.

“Eligible LD sponsor” means a for-profit corporation or
partnership organized under, and remaining subject to, the
Limited Dividend Law, L. 1949, c.184, § 1 et seq., as
amended (N.J.S.A. 55:16-1 et seq.), that owns and operates
an Agency-financed, multifamily, rental housing project that,
in each of the three fiscal years preceding the housing invest-
ment sale, has:

1. Produced a positive cash flow from operations; and

2. Been current in all debt service and escrow pay-
ments required by the Agency.

“Housing investment sale” means a transaction that pro-
motes the provision or maintenance of low and moderate
income housing, as defined pursuant to the Fair Housing Act,
through the sale by an eligible LD sponsor of an Agency-
financed, multifamily, rental housing project to a qualified
housing sponsor upon the following terms:

1. The buyer executes a deed restriction (and such
other instruments reasonably required by the Agency) at
the closing of the housing investment sale to ensure that the
project will remain affordable to low and/or moderate in-
come tenants as provided in the original mortgages; and
subject to Agency restrictions regarding tenant income eli-

seq., consisting of:

1. Cash invested by the owners in the eligible LD spon-
sor that has not previously been recognized by the Agency
as investment in a housing project (including, but not
limited to, those amounts invested by the owners at the
initial Agency mortgage closing; any DCE/CDE funds; and
the reserve for repair and replacement account, the oper-
ating reserve account and the tax and insurance escrow
accounts (being transferred to the buyer in conjunction
with the housing investment sale),

2. A cumulative annual return of eight percent on the
investment described in 1 above;

3. If project revenues representing the return described
in 2 above have been invested in the project’s residual re-
ceipis account or otherwise, any income earned on said an-
nual return;

4, An amount equal to the total reduction or amortiza-
tion of the original principal owing on the eligible LD
sponsor’s mortgage loan from the Agency; and

5. An amount equal to the increase in the market value
of the eligible LD sponsor’s realty and tangible personalty
during the period such assets were owned by the eligible
LD sponsor, such increase to be determined by subtracting
the following from the purchase price for those assets:

i.  The eligible LD sponsor’s investment in the pro-
ject as determined by the Agency under the HMFA Law;
and

ii. The original principal amount of the eligible LD
sponsor’s mortgage indebtedness to the Agency.

“Purchase price” means, in a housing investment sale, a

gibility, tenant selection, project reserves, teturn on equity, ~ sum equal to the fair market value of the realty and tangible
rent increases and the provisions at N.J.S.A. 55:14K-7b for ~ personalty transferred to the buyer in the sale said sum to be
35 years after the expiration of the term of the project  comprised of:

mortgage. The foregoing documents shall also provide for
the payment of a servicing fee to the Agency through the
end of the additional 35 years for monitoring the restric-
tions that apply to the project. Such fee shall not be less
than the servicing fee being paid by the eligible LD spon-
sor seller at the time of the housing investment sale; and

2. The eligible LD sponsor invests an amount equal to
50 percent of the maximum additional return in the Hous-
ing Investment Sale.

“Housing Investment Sales Account” means an account

1. Assumption of the eligible LD sponsor’s first mort-
gage loan from the Agency and any other indebtedness of
the eligible LD sponsor secured by project assets;

2. Cash paid by the buyer at the closing of the housing
investment sale; and

3. Such obligations or instruments of indebtedness of
the buyer in favor of the seller as the Agency may approve
pursuant to N.J.A.C. 5:80-32.3(c).

“Residual receipts” means the balance of funds (including

established under the Agency’s adminisirative fund. Moneys ~ Development Cost Escrow and Community Development
on deposit in the account may be used, at the Agency’s sole ~ Fscrow funds) remaining after the deduction of the following
discretion, to provide loans or grants that will promote the  items from the cash and the investment accounts of an eligi-
provision or maintenance of low and moderate income hous- ~ ble LD sponsor:

ing as defined pursuant to the Fair Housing Act.

Supp. 11-21-16 80-64

1. Debt service arrearages;

2. Current unpaid invoices;
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3. Three months of operating expenses (for senior
citizen projects) or six months of operating expenses (for
family projects), which includes debt service and reserve
payments, of the latest Agency approved annual budget;

4, Full funding of all required reserve accounts;
5. Anticipated or proposed capital improvements;

6. Any other current obligations of the qualifying de-
velopment; and

7. Accrued but undistributed return on equity.

Amended by R.1997 d.102, effective March 3, 1997,
See: 28 NLIR. 321(a), 29 N.JR. 763(a).

Added “Residual receipts”; amended “Available cash”™, “Housing in-
vestment sale”, “Maximum additional return™, and “Purchase price™; and
‘changed the name of “MAR Revolving Account” to “Housing Invest-
ment Sale Account”. )
Amended by R.2005 d.197, effective June 20, 2005,
See: 37 NLR. 56%(a), 37 N.JR. 2203(a).

In “Housing investment sale”, inserted “through the end of the
additional 35 years” preceding “Tor monitoring the restrictions” in 1.

5:80-32.2 Realization of maximum additional return

Upon the approval of its members in the exercise of their
authority under the Fair Housing Act, N.J.S.A. 52:27D-321f,
the Agency shall waive any or all of the investment-return
regtrictions imposed under the HMFA Law, N.LS.A. 55:14K-
1 et seq., in order to permit an eligible LD sponsor to realize,
from available proceeds upon the closing of a housing
investment sale, a maximum additional return, as well as any
return otherwisc allowable under the HMFA law. Sponsors
who agree to coruply with the requirements of this subchapter
will meet the waiver criteria.

Amended by R.1997 d.102, effective March 3, 1997.
See: 28 N R 321(a), 29 N.LR. 763(a).
Substituted “proceeds™ for “cash™.

5:80-32.3 Application procedure

(a) The eligible LD sponsor proposing to sell its project in
a housing investment sale must submit to the Executive
Director of the Agency a written request for approval of the
sale, containing a detailed description of the terms of the sale.
The request must also include a detailed project report
presenting the current physical, financial, management and
tenant needs of the housing project. The Agency will review
this report for completeness and accuracy, may require
additionat information and may conduct its own review of the
housing project’s condition and operation. Full and complete
disclosure of all material facts relating to the proposed sale
must be made to the Agency in the request for approval, and
the seller and all other parties to the transaction shall be under
a continuing obligation to disclose such material facts through
the closing of the sale.

(b) In selecting the prospective buyer for the project, the
seller may solicit as many proposals as it deems necessary.
Bidding is not required The seller may negotiate among
prospective buyers to obtain the best offer.
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(c) The housing investment sale shall include an assign-
ment from the seller and an assumption by the buyer of all
existing project indebtedness. If the sale includes amy
supplemental financing, the amount of such financing shall
not eéxceed the debt that the project can reasonably sustain
from project income through the remainder of the Housing
Assistance Payments (HAP) contract or, if no HAP contract
exists, through the remainder of the original mortgage term,
without jeopardizing the viability of the project as a low-
income project for the remainder of the original mortgage
term. Supplemental financing may be provided by the
Agency or other lender or may be provided by the seller. The
terms of any supplemental financing shall be subject to the
approval of the Agency provided, however, that: in no event
may the aggregate principal repayment of such indebtedness
result in amounts in excess of the amounts payable to the
seller under N.J.A.C. 5:80-32.6(b)31 and ii; and all such in-
debtedness must be subordinate to the Agency’s first mort-
gage lien and security interest in the project. The Agency’s
approval of a sale requiring supplemental financing shall be
subject to the receipt of an opinion by nationally recognized
bond counsel, in form and substance satisfactory to the
Agency and the Aftorney General, that such financing is
permitted under any Bond resolution to which the payments
under the Agency’s mortgage on the project are pledged, and
does not adversely affect the Federal and State tax treatment
of any outstanding bonds, notes or other obligations of the
Agency. The cost of sach opinion shall be bome by the seller.

{d) As a condition of approving the sale, the Agency will
require that the hounsing project be restored to sound physical
condition in accordance with the report submitted by the
sellet under (a) above and the independent review by the
Agency. Deferred mamtenance must be completed no later
than the closing of the sale, unless otherwise agreed by the
Agency. Necessary repairs and capital improvements must be
completed within a time frame acteptable to the Agency.

'(€) As a condition of approving the sale, the Agency will
algo require payment of debt service arrearage, current unpaid
invoices, total operating expenses covering three months (for
senior citizen projects) and six months (for family projects),
full funding of all reserves and any other obligations of the
project.

(f) Upon assignment and assummption of the Agency’s
mortgage, provisions shall be included in the deed resiriction
clearly specifying the Agency’s right to enforce these regula-
tions for the 35-year period after the expiration of the term of
the Agency’s first mortgage.

(g) Any prepayment of the first miortgage subsequent to a
hounsing investment sale as may be permitted by the Agericy’s
regulations on prepayment shall not operate to relieve the
buyer of the continuing requirements of this subchapter. As a
condition to prepayment, 8 new or amended deed restriction
as may be required by the Agency shall be recorded npon
prepayment and shall contain the same affordability restric-
tions as the project’s deed restriction in effect af the time of
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prepayment. These affordability provisions shall continue
from the date of prepayment through the end of the regulatory
period as required by this subchapier and the project’s deed
restriction in effect at the time of prepayment.

Amended by R.1997 d.102, effective March 3, 1997.
See: 28 NJ.R. 321(a), 29 NIR. 763(a). _

In (¢), inserted text “Supplemental Financing may be provided . ..
prepay the Agency’s first mortgage.” and “is permitted under -any Bond
resolution . . . project are pledged, and”; and in (f), substituted reference
to inserting a provision in the deed for réference to modifying the
mortgage, and inserted reference to 35-year post expiration period.
Amended by R.2005 4.197, effective Juzie 20, 2005.

See: 37 N.LR. 56%(s), 37 N.JLR. 2203(a).
In (c), rewrote the fourth sentence; added (g).

5:80-32.4 Reéquired documents

(a) To assist the Agency in its review of an eligible I.D
sponsor’s request for approval of a housing investment sale,
as described in N.J.A.C. 5:80-32.3(a), the seller shall supply
the Agency with the following documents, in form and
substance satisfactory to the Executive Director:

1. Administrative questionnaires for the buyer;
2. Copies of the buyer’s orgatiizational documents;

3. Any Previous Participation Certificates (form 2530)
for the buyet;
4. A physical inspection report approved by the
- Agency;
5. A fihantial réport on project operations approved by
the Agency; and
6, Any other documents or other information requested
by the Agency that would reasonably assist it in reviewing
the proposed housing investment sale.
Amended by R.1997 d.102, effective March 3, 1997,
See: 28 NLILR. 321(a), 29 NIR. 763(n).

Deleted (s}, relating to a buyer
recodified former (a)5 through (a)7 as (2)4 through (a)6.

5:80-32.5 Fee

The eligible LD sponsor seller shall pay a processing fee to
the Agency in such amount, as determined by the Agency, as
will reimburse the Agency for its administrative cost (that is,
Agency staff time and actual expenses incarred) in reviewing
and processing the seller’s request to engage in & honsing
investment sale. With its inifial request for approval of the
sale, the seller shall submit a non-refundable $5,000 deposit
that shall be credited toward the processing fee. The seller
will be billed for any balance due at the closing of the sale,
and said balance shall be due and payable at that time.

5:80-32.6 Closing

(a) At the closing of any approved housing investment
sale, the following documents, in form and substance satis-
factory to the Agency, shall be delivered:

Supp. 6-17-13

’s certified financial statement, and

1. Legal opimions from the seller’s and buyer’s at-
tomeys to the effect that the respective entities’ participa-
tion in the housing investment sale is fully lawful; and

2. Any legal opinion of nationally recognized bond
counsel reasonably required by the Agency relating to the
proposed housing investment sale or its effect upon any
outstanding obligations of the Agency.

(b) At the closing of any approved housing investment
sale, the following shall occur:

1. The eligible LD sponsor shall transfer title to the
realty and tangible personalty comprising its project, as
well as any required project accounts, escrows and re-
serves, to the buyer;

2. The buyer shall pay to ihe eligible LD sponsor the
purchase price for the project by assuming the project
-indebtedness of the eligible L.D sponsor and paying the
balance of the purchase price in cash and indebtedness of
the buyer in favor of the seller; and

3. The Agency shall review and approve the following
payments to be made from the available cash of the eligible
LD spousor:

i  To the eligible LD sponsor, an amount equal te
its investment in the project, as determined under the
HMFA Law payable in cash and/or permitted indebted-
ness of the buyer; :

ii. To the eligible LD sponsor, an amount equal to
50 percent of its maximum additional return payable in
cash and/or permitted indebtedness of the buyer;

iii. To the Housing Investment Sales Account, an
amount equal to 50 percent of the maximum additional
return of the eligible LD sponsor payable in cash and/or
permitted indebtedness of the buyer to the seller
assigned by the seller to the Agency;

iv, To the State Treasurer, the balance of eligible LD
sponsor’s available cash, as required under the Limited
~ Dividend Law payable in cash only;

v. Inthe case of indebtedness of the buyer in favor
of the seller, the amount payable to the Agency under
(b)3iii above representing such indebtedness is not
required to be paid in cash at closing. Instead, the
Agency shall receive such amount through assignment
by the seller to the Agency of 50 percent of the annual
repayment of the indebtedness of the buyer in favor of
the seller.

Amended by R.1997 d.102, effective March 3, 1997.
Sce: 28 NJIR. 321(a), 29 N.TR. 763(a). :

In (b)2, inserted reference to payment by buyer’s indebtedness to the
seller; in (b)3i end (b)3ii, inserted reference to peyment in cesh and/or
indebtedness; In (6)31i, substituted “Housing Investment Sales Accounnt”
for “MAR. Revolving Account”; in (B)3iv, inserted “payable in cash
only”; and added (b)3v. ) :
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5:80-32.7 Developer’s fee and refurn on equity

(2) The Agency may credit buyers with 2 developer’s fee
of 10 percent of the purchase price at the time of closing. The
developer’s fee may only be pledged as equity in the project.
No project funds or available cash may be used to pay a
developer’s fee to the buyer.

(b) Buyers shall be eligible to earn a return on equity based
upon amy equity investment in the project including the
developer’s fee which is being pledged as equity. The rate of
return shall be established pursuant to N.J.A.C. 5:80-3.3(g),
unless the buyer elects to gualify for enhanced return on
equity under (¢} below. During the regulatory period, after
expiration of the term of the Agency morigage, the return on
etjuity restrictions shall continue as provided in this section
until the owner funds an operating reserve account in the
amount provided in N.J.A.C. 5:80-5.10(b)7. The operating
.reserve account shall be maintained until the expiration of the
deed restriction and administered as provided in N.JA.C.
5:80-5.10(b)7. If the operating reserve account is used, the
return on equity restrictions hereunder shall be reinstituted
until the operating reserve account is again fully funded.

{c) Buyers who agreed to find a capital improvement
account, and agree to preserve the low-income status of the
project for an additional 15 years, as provided below, may
receive enhanced retum on equify during the term of the
Agency’s mortgage through 2 split of the project’s residual
receipts on a 50/50 basis with the Agency.

1. The capital improvement account would be in ad-
dition to the reserve for repair and replacement account, the
operating reserve acocount, and any rehabilitation expendi-
tures escrow funded in connection with secondary financ-
ing. The capital improvement account shall be used for
capital improvements, repairs, maintenance and any other
expense of the project which will help ensure that the
project is maintained as safe and sanitary rental housing
during the mortgage term and thereafter. Ten percent of the
annual residual receipts must be deposited into the capital
improvement account prior to distribution of the residual
receipts between the Agency and owner;

2. The buyer shall execute a deed restriction which
preserves the project as affordable rental housing for an
additional 15-year period, subject to the same Agency
restrictions as are applicable during the 35-year period
under the definition of housing investment sales in
N.J.A.C. 5:80-32.1;

3. The Agency’s annual share of the residual receipts

shall be deposited into the Housing Investment Sales

Account;

4. Buyers who elect to participate in this option must
make such election at the time of closing. Buyers may elect
to participate subsequent to closing, provided they fund the
capital improvement account with an amount equivalent to
the amount that would have been required since closing
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ard distribute 50 percent of the accumulated residual re-
ceipts to the Agency for deposit into the Housing Invest-
ment Sales Account.

(d) The distribution of amounts to the buyer pussuant to
this section shall be subject to those conditions set forth at
NJA.C. 5:80-3.4.

New Rule, R.1997 d.102, effective March 3, 1997,
See: 28 N.JR 321(g), 29 N.JLR. 763(a).
Amended by R.2005 d.197, effective June 20, 2005.
See: 37 N.JR. 569(a), 37 N.JLE. 2203(a).

In (b), amended the N.J.A.C. references in the third snd fourth sen-
tences; in (c), substitufed “who” for “which” in the introductory
paragraph and the first senterice of 4, and substituted “that” for “which”
in the second sentence of 4.

Amended by R.2005 d.408, effective November 21, 2005,
See: 37 NJR. 2596(a), 37 N.JR. 4400(b).
In (b), substituted “N.J.A.C. 5:80-3.3(¢)” for “N.I.A.C. 5:80-3.3(b).”

APPENDIX

Example of Application of Subchapter Rules

(a) A group of individuals formed an eligible LI sponsor
and invested $1,500,000 in it: $1,000,000 was invesied in the
physical assets of the project (that is, its realty and tzmgible
personalty)} and was recognized as investment in the project
under the HMFA Law; $500,000 reptesented promoters’ fees
and was not recognized as investment in the project under the
HMFA Law. The eligible LD sponsor received a non-
recourse loan of $9,000,000 from the HMFA.

{b) If the Agency had recognized the entire $1,500,000 as
investment in the project, which it was not required to do, the
eligible LD sponsor would have been entitled to an additional
return on its investment of $40,000 in each year of operation.
For 15 years the project generated revenues sufficient to
cover this additional $40,000. The $600,000 (15 years x
$40,000) aggregate representing this additional return, along
with other surpluses, was invested and earried a total of
$200,000 in interest income over the 15 years.

(c) Fifteen years after the formation of the eligible LD
gponsor, a qualified housing sponsor proposes to buy the
physical assets of the eligible LD sponsor in a housing
investment sale. At the time of the sale, the eligible LD
sponsor has repaid $1,800,000 of the HMFA loan and has
received the full znnual return on investment permitted under
the HMFA Law. At the closing of the housing investment
sale, the project’s residual receipts, as defined in N.J.A.C.
5:80-30.1 were $2,200,000. The purchase price paid by the
buyer to the eligible LD sponsor is $10,900,000, paid by
assuming the $7,200,000 mortgage loan still outstanding and
paying $3,700,000 cash at closing.

(d) At the closing of the housing investment sale, $200,000
of the purchase price is applied to transaction costs. Thus, the
available proceeds of the eligible LD sponser is $5,700,000,
computed as follows: $3,500,000 (the cash portion of the
Purchase Price, $3,700,000, less $200,000 in transaction
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- costs), plus $2,200,000 (the residual receipts). (See N.J. A C.
5:80-32.1, “available cash”.)

(¢) The maximum additional retern iz $4.000,000,
computed as follows: ‘

1. $500,000 cash invested by the owners of the eligible
LD sponsor that was not recognized as investment in the
project (see NJA.C. 5:80-32.1, “maxirmum additional
return” paragraph 1), plus

2. $600,000 representing cumulative annual retarn on
the $500,000 desctibed in (e)l above (see N.J.A.C. 5:80-
32.1, “maximumi additional retuth” paragraph 2), plus

3. $200,000 investment income earned on the $600,000
described in (e)2 sbove (see NJA.C. 5:80-32.1, “maxi-
mum additional return” paragraph 3), plus

4. $1,800,000 representing amortization of principal on
the Agency’s mortgage loan (see N.JA.C. 5:80-32.1,
“shaximum additional return” paragraph 4), plus

5. $900,000 in market appreciation of realty and tangi-
ble persomalty (that is, the purchase price of $10,900,000
less investment in the project of $1,000,000 2nd original
mortzage loan of $9,000,000, as provided in N.J.A.C. 5:80-
32.1, “maximurn additional return” paragraph 5).

() At closing, the following paymients ate made from the
available proceeds:

1. To the eligible LD sponsor, $1,000,000, reptesenting
its investrent in the project, as determined under the
HMFA Law (see N.J.A.C. 5:80-32.6(b)3i);

2. To the eligible LD sponsor, $2,000,000, representing
50 percerit of its maximum additional retumn (see N.J.A.C.
5:80-32.6(b)3ii);

3. To the Housing Tnvestment Sales Account,
$2,000,000 representing 50 percent of the maxitnum
additional return (see N.J.AC, 5:80-32.6{b) 3ifi); and

4. To the State Treasurer, $700,000, representing the
balance of available proceeds (see N.JA.C. 5:80-
32.6(b)31v).
Amended by R.1997 4102, effective March 3, 1997.
See: 28 NJR. 321(s), 29 N.JR. 763(s).

In (d), (f), and (£)4, substituted “proceeds” for “cash™; and in (£)3,
substituted “Housing Investment Sales Account” for “MAR Revolving
Account”.

SUBCHAPTER 33. LOW INCOME HOUSING TAX
CREDIT QUALTFIED ALLOCATION PLAN
5:80-33.1 Imtroduction

(a) Section 42 of the Infernal Reverme Code of 1986
(Code), 26 U.8.C. § 42, establishes a low income housing tax
credit that may be applied against the Federal income tax of
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persons or associations who or which have invested in certain
buildings providing housing for fumilies of low-income. As
the housing crédit agency for the State of New Jersey, the
New Jersey Housing and Morigage Pinance Agency
(NJHMFA) allocates these credits to qualified taxpayers and
thereafter monitors their compliance with Section 42 of the
Code. The rules in this subchapter set forth the standards and
procedures used by NJHMFA to perform its allocation and
fionitoring responsibilities and this subchapter represents the
qualified allocation plan for New Jersey required by Section
42 of the Code.

(b) In each calendar year, the total dollar value of the
credits that can be allocated uhder these rules, except for the
credits issued in connection with buildings financed with the
proceeds of certain tax-¢xempt bonds, is limited by the State
housing credit ceiling provided in Section 42 of the Code.
NIHMFA, therefore, has determined to award these limited
credits on a competitive basis. Applicants secking an
allocation of these ¢redits must apply under one of the cycles
set forth in N.J.A.C. 5:80-33.4, 33.5, 33.6 or 33.7. NJHMFA
ranks the applications received in each cycle according to the
respective peint scales provided in N.JA.C. 5:80-33.15,
33.16, 33.17 and 33.18. The credits assigned to each cycle are
then reserved for the highest ranking applications that meet
the eligibilify requirements set forth in N.JA.C. 5:80-33.12,

(c) Credits issued in connection with buildings financed
with the proceeds of tax exempt bonds subject to the voluine
cap restrictions provided in Section 42(h)}4) of the Code are
not limited by the State housing credit ceiling and, therefore,
are not allocated on a competitive basis. Applicants seeking
such “volume cap tax credits” are directed to the provisions
of N.JAC. 5:80-33.9. . -

(d) 1t is the burden of every applicant to comply with the
requirenients of these rules and to ensure that any application
presented to NJHMFA is clear, uniambignous, and complete
in all respects at the time of submission.

(c) These rules shall be construed and administered in a
mariner consistent and in accordamce with the Code and
regulations promulgated thereunder.

(f) Compliance with the requirements ‘of the Code is the
sole responsibility of the owner of the building for which the
credit is allowable. NJTHMFA makes no representations to the
owner or anyone else as to compliance with the Code, Federal
regulations issued under the Code, or any other laws or
regulations governing Low Income Housing Tax Credits, or
as to the financial viability of any project. All applicants
should consult their accountant, tax attorney or advisor as to
the specific requirements of Section 42 of the Code governing
the Low Income Housing Tax Credit Program.

(g) These rules have been promulgated in a manner
consistent with the smiart growth initiatives required under
Executive Order No. 4(2002).
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Amended by R.1998 d4.279, effective June 1, 1998.
See: 30 N.IR. 1132(=a), 30 N.L.R. 1978(a).
Rewrote (a); added new (b) through (d); end recodified former (b) and
(©) us (¢) and (9.
Amended by R.1999 d.120, effective Aprit 5, 1999.
See: 31 NLIR. 122(a), 31 N.JLR. 860(=).
In (b) and (c), changed N.J.A.C, references.
Amended by R.2002 d.233, effective July 15, 2002.
See: 34 NJLR 1574(2), 34 N.LR. 2417(a).
Added(g).
Amended by R.2003 d.300, effective July 21, 2003.
See: 35 N.LR. 1616(a), 35 N.LR. 3208(b).
In (a), (b), amended NJ.A C. reference.
Amended by R.2013 d.086, effective June 17, 2013,
See: 45 NLLR 530(a), 45 N.JR. 1511(a).
In (d), deleted “literally” following “comply”, and inserted a comma
following “vnambiguous”.

5:80-332 Definitions

The following words and terins, as used in this subchapter,
shall have the following meanings, unless the context clearly
indicates otherwise.

. “At risk of losing its affordability controls” means a project
with a deed restriction that expires within five years that is
“likely™ to convert to market rate (as supported by the market
analysis at N.JA.C. 5:80-33.12(c)lii), project based assis-
tance that cxpires within five years, a project that may be
condemned or a project that is subject to foreclosure, unless
NJHMFA determines such acquisition is part of an arrange-
ment a purpose of which is to terminate such affotdability
controls, For multi-phase projects, forestalling of a fore-
closure by funding of the initial phase shall not preclude latier
phases of the same project from qualifying for the set-asides
at N.J.A.C. 5:80-33.4(a)1, 33. S(a)l and 33.7(a)2, provided the
latter phases satisfy the remaininig ¢lements of the defmition
of “preservation project” below.

“At tisk of losing its level of affordability” means that
operating expenses’ or capital repair needs are so high that
without an award of tax credits, only very high rent increases
will keep the project in an acceptable condition and finan-
cially feasible. If the current ownet or a related party of the
current owner shall retain an ownership interest in the project
post-rehabilitation, the owner must demonstrate it did not
materially contribute to the decline of the property that cre-
ated the high operating expenses or capital repair heeds.

“Brownfield site” means, pursuant to the Brownfield and
Contaminated Site Remediation Act, N.J.S.A. 58:10B-1 et
seq., “any former or current commercial or industrial site that
is currently vacant or underutilized and on which there has
been, or there is suspected to have been, a discharge of a con-
taminant.” For the purposes of this subchapter, the proposed
redevelopment for the site under consideration may also have
an approved New Jersey Departmeiit of Environmental Pro-
tection Remedial Action Work Plan.

“Center” means an efficient and compact form of
development having one or more mixed-use Cores as well as
residential neighborhoods and green spaces. Center
designations are based on the area, population, density, and
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employment of the Center being considered and feafures of
the surounding areas. Centers can range in scale from very
large, an urban center, to the smallest, a hamlet. Centers range
in scale in the following order: urban, regional, town, village,
and hamlet.

“Code” means the Intemal Reverme Code, 26 US.C. §§ 1
et seq.

“Commeon area” means, for purposes of the point category
at N.JA.C. 5:80-33.15(a)13ii, the area in a sub/individualty-
metered project where electric nsage is not paid for by a
tenant or the area in a master-metered project where utilify
usage cannot be attributed to individual dwelling units,
whether bedrooms, apartments, townhomes or condomin-
iums.

“Community service facility” means, as established at
Section 42(d)4)XCXiii) of the Code, “any facility designed to
gserve primarily individuals whose income is 60 percent or
less of area median income within the meaning of 26 U.S.C.
§42(g)(1XB).” For example, a community room, clubhouse or
retreation cenier may be a community service facility. Lob-
bies and laundry facilities are not within the scope of this
definition.

“Complete application” means an application submitted to
NJHMFA, including the application fee, completed applica-
tion forms and certifications, and all eligibility requirements.

“Core” means a pedestrian-oriented area of commercial
and civic uses serving the surrounding municipality or
Center, generally including housing and access to public
transportation.

“Core operatitig expenses” means expenses for administra-
tion, salaries, maintenance and repau's maintenance contracts

and insurance.

“DCA” means the New Jersey Depariment of Community
Affairs, established in the executive branch of State govern-
ment pursuant to N.J.S.A. 52:27D-1.

“Density bonus™ means an economic benefit for low~ and
moderate-income housing resulting from a zoning change that
increases permitted density. Determination of whether a
project is the recipient of a density bonus shall be made by
the municipality or, in the case of a court-ordered project, the
Superior Court judge or spec;al master with jurisdiction over
the suit.

“Designated Center” means a Center that has been
officially recognized as such by the State Planning Commis-
sion. In the Pinelands Area, Designated Center means a
Regional Growth Area, Pinelands Village, or Pinelands Town
designated by the Pinelands Commission.

“Designated Highlands Center” means a Center that has
been officially recognized by the Highlands Council.
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“Developer fee” or “development fee” means the fee that
covers the overhead and profit of the developer. Certain fees
are subsuried within the developer fee—such as acquisition
fees, compensation to the general partner, financial consult-
ants, employees of the developer, construction managers/
monifors, clerk of the works, and syndicator-required
consultants. Professional fees not paid out of the developer
fee are the fees for the architect, engineer, lawyer, accountant,
smveyor, appraiser, soil investigator, professional planner,
historical consultant, and environmental consultani. (If there
are costs listed under the professional planner, the executed
contract shall be submitted. Only those costs detexmined by
NJHMFA to be for planning pusposes shall be shown as a
separate line item.) All other consultant and professional fees
shall be incladed in the developer fee and are not allowed to
be shown as separate linie itemns on the tax credit application;
otherwise, those fees shown separately will be added to the
developer fee line item.

The developer fee contained in the application shall be
the maxinmmn fee {dollar dmount) recognized by NJHMFA
at the time of cost certification so long as the project scope
remains the sate.

Any fee paid to the developer in excess of the developer
fee, such as an acquisition fee, incentive developer fee, or
other psendonym, shall be treated as a fonding source and
may not be recognized as a use of funds.

To the extent there is a reasonable expectation of repay-
ment (as evidenced by available cash flow and/ar con-
- firmation by the applicant’s syndicatorfinvestor or tax
attorney), the amount of developer fee allowed for eligible
rehabilitation or new construction costs is limited to 15.00
percent of total development cost excluding acquisition
(that is, land and building) cost, working capital, marketing
expenses, escrows, operating deficit reserves, step-in-the-
ghoes costs, and costs associated with syndication. How-
evef, a developer fee of up to 20.00 percent (of total
devélopment cost excluding acquisition cost, working
capital, marketing expenses, escrows, operating deficit

reserves, step-in-the-shoes costs and costs associated with

syndication) is allowed for the following types of housing:
i Scattered site single-family detached or duplex
housing;
ii. Projects of 25 units or less; or
iii. Supportive Housing Cycle projects

The non-deferred portion of the developer fee shall not
exceed 8.00 percent (13.00 petcent for the three types of
housing referenced at i, ii and iii above) of total develop-
ment cost excluding acquisition cost, working capital,
marketing expenses, escrows, operating deficit reserves,
step-in-the-shoes costs, and costs associated with syndica-
11011.

A developer fee of up to 8.00 percent shall be penmitted
for building acquisition costs; however, the non-deferred
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amount of this portion of the developer fee shall not exceed

four percent of the acquisition amount. The cost of

acquiring a building shall not be allowed in the calculation
of the developer fee if the acquisition is between related
parties.

“Eligible basis limits” are limitations on total eligible basis
(except for projects in the Supportive Housing Cycle or those
projects that receive credits from volume cap). A project
whose total eligible basis exceeds its applicable eligible basis
limit may participate in the tax credit program; however, the
maximum amount of credits allowed to the project will be
limited to the amount of the eligible basis limit applicable to
the project. The eligible basis limit is not a per se limit on
eligible basis as defined in the Code but is a mechanism that
facilitates NJHMFA’s exercise of its authority to limit tax
credits to what is necessary to finance projeets. See Code
Section 42(m). The eligible basis limits are listed in the appli-
cation and may change as market conditions dictate. For all
projects receiving credits from the State housing credit
ceiling, NJHMFA shall also limit the eligible basis used for
calculating the tax credit in the following manner:

1. A maximum of three percent per apnum constraction
loan interest on umamortized, soft financing shall be
recognized in eligible basis; and

2. Duplicative professional costs shall not be recog-
nized in eligible basis. For example, for HOPE VI/Replace-
ment Housing projects in which both the public housing
authority and the developer retain their own construction
managers, architects, engineers, etc., only the fees for ser-
vices retained by the developer shall be recognized in
eligible basis.

“Bquity range” means the range of tax credit pncmg that
NJHMFA shall utilize in its needs analysis. The equity range
is listed in the application and may change as market
conditions dictate.

“Highlands Council” means the Highlands Water Protec-
tion and Planning Council established by section 4 of the
Highiands Water Protection and Planning Act (“Highlands
Act™), N.T.S.A, 13:20-4.

“Highlands Development Credit Receiving Area™ means an
area designated by the Highiands Council for the receipt of
Highlands Development Credits under the Highlands Transfer
of Development Rights Program authorized under section 13
of the Highlands Act, N.J.S.A. 13:20-13. _

“Highlands Redevelopment Area” means a land area
derignated as such by the Highlands Council that is a brown-

. fields, grayfields, and/or other previously developed area

within the Highlands Region that is snitable for development.

“Historic building(s)” memns any building or buildings that
meet one or more of the following criteria:
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1. Building(s) listed on the New Jersey or National
Register of Historic Places either individually or as a con-
tributing building to a historic district;

2. Building(s) that have been issued a Determination of
Eligibitity by the Keeper of the National Register of His-
toric Places;

3. Building(s) identified as a contributing building to
Local Historic Districts which have been certified by the
Keeper of the National Register as substantially meeting
the National Register Criteria; or

4, Building(s) with a State Historic Preservation Offi-
cer Opinion or Certification that the property is eligible to
be listed on the National Register of Historic Places either
individually or as a contributing building to a historic dis-
trict.

. “HUD” means the United States Department of Housing
-and Urban Development.

“Individuals end families who are homeless” means any
individual or family who does not have stable housing. In
addition, depending on the funding sources, individuals
coming out of a State psychiatric hospital, transitional living
program, half-way house, jail, or a correctional facility, with
no place to live upon release may be considered homeless.

“Individuals in treatment for substance abuse™ means any
individual who is a client of programs funded and/or licensed
by the New Jersey Department of Human Services, Division
of Mental Health and Addiction Services.

“Individuals with developmental disabilities” means any
individua! with a severe, chronic disability that is attributable
to a mental or physical impairment ot combination of mental
or physical impairments, is manifested before the person
attains 22 years of age, and is likely to continue indefinitely.
The disability resulis in substantial finctional limitations in
three or more of the following areas of major life activity:
self-care, receptive and expressive languages, learning,
mobility, self-direction, capaciiy for independent living, and
economic sufficiency; and reflects the person’s need for a
combination and sequence of special, interdisciplinary, or
generic care, ireatment, or other services that are of lifelong
or extended duration and are individually planned and
coordinated.

“Individuals with mental illness” means any individual
with a mentzl iliness as that term is defined af N.J.S.A. 30:4-
27.2, incorporated herein by reference, as amended and
supplemented, and/or any individual with a mental illness
eligible for housing or services funded by the Division of
Mental Health and Addiction Services in the New Jersey
Department of Human Services.

“Individuats with physical disabiliies® means any
individeal who, becanse of a physical condition with adult
onset, needs affordable housing with supportive services,
including assistance with three or more activities of daily
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living (that is, bathing, dressing, using the toilet, eating, and
getting in or out of a bed or chair), to live mdependently in
comimunity settings.

“Individuais with special needs” means:
Individuals with mental illness;
Individuals with physical disabilities;
Individuals with developmental disabilities;
Victims of domestic violence;
_ Ex-offenders and youth offenders;
Youth aging out of foster care;
Runawzy and homeless youth;
Tndividuals and families who are homeless;

b A o

Disabled and homeless veterans;
10. Individuals with ATDS/HIV;
11. Individuals in treatment for substance abuse; and

12. Individuals in other emerging special needs groups
identified by State agencies.

“Large family unit” means a wnit within a non-age-re-
siricted project with three or more bedrooms. For every three
bedroams, there must be at least 1.5 bathrooms. A three-bed-
room unit must measure no less than 950 square feet. A four-
bedroom unit should measure no less than 1,150 square feet.
(Excluded from the calculation are common halls, stairways,
unfinished basements and attics, garages, balconies amd
porches.) Developments mmst be stroctured in conjunction
with realistic market demands (that is, if a developet’s market
analysis does riot show a need or demand for all three-bed-
room units, the developer should not be developing all three-
bedroom units).

“LIHTC project” mieans a project participating in
NJHMFA’s Low Income Housing Tax Credit Program.

“Low-density” means a building having one to four resi-
dential floors or stories.

“Main Street Designated District” medns a district
designated as such by DCA pursuant to the “Main Street New
Jersey” program created under N.J.S.A. 52:27D-452.a to
support economic and community development in historic
commercial districts with a4 long-term goal of revitalizing
downtown areas. The District must be designated by the tax
credit application deadline. Only traditional or partner
designations qualify, not associate selections.

“Meadowlands Conmmission” means the New Jersey
Meadowlands Commission created by section 5 of the
Hackensack Meadowlands Reclamation and Development
Act, NJS.A. 13:17-5.
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“Minihum rehab project” means any project undertaking
only a minimuri amount of rehabilitation. Minimum rehab is
defined as construction cost totaling less than $25,000 per
unit. Minimum rehab projects are eligible to apply only in the
Supportive Housing Cycle and Final Cycle. In the Final
Cycle, unless it is a preservation project, a mininium rehab
project shall be funded only if there are no other projects left
to fund. NJHMFA shall viilize an amount not less than 33.33
percent of developer fee based on building acquisition costs
as a funding source in its evaluation required under 26 U.S.C.

§42(m)(2).

“Pinelands Commission” means the Pinelands Commission
created by section 4 of the Pinelands Protection Act, N.J.S.A.
13:18A-4. '

“Preservation project” means an existing housing project
that is at least 50 percent occupied and is at risk of losing its
affordability controls or at tisk of losing its level of
affordability. Iri order to qualify for the preservation set-aside,
the proposal must be for the rehabilitation of at least 75
percent of the affordable wnits and no new construction of
units is permitted. The application shall include the
following: .

1. Documientation that the propetty is at risk of losing
its affordability controls or level of affordability;

2. An agreement precluding the involuntary displace-
ment of any existing resident (other than for good canse)
and, in the case of scattered site projects, a copy of the
relocation plan for over-income residents;

3. Documentation of how rents will remain at or near
existing levels;

4, Utlization of an applicable fraction based on an
analysis of both the income levels of existing residents and
the sarket analysis required under NJA.C. 5:80-
33.12(¢)1ii; and

5. A capital needs assessment certified by the project
architect which illustrates that the proposed rehabilitation
mieets identified critical repair items and 12-mionth physical
needs.

“Qualified Censns Tract” as defined in Section
42(d)5)C) of the Code, means a census tract designated by
the Secretary of HUD in which 50 percent or more of house-
holds have an income less than 60 percent of the area mediun
gross income or in which there exists a poverty rate of 25
percent or greater.

“Qualified nonprofit organizatien” means, pursuant to
Section 42(h)}(5)B) of the Code, an entity that owns an in-
terest in the project (directly or through a partmership) and
materially participates (within the meaning of Section 469(h)
of the Code) in the development and operation of the project
throughout the compliance period and is not affiliated with or
controlled by a for-profit organization.

Supp. 6-17-13

1. Section 42(h)(5)XC) defines a qualified nonprofit
organization as follows: '
“(i) Such organization is desctibed in paragraph (3)
or (4) of Section 501(c) and is exempt from tax under
Section 501(a);

(ii) Such organization is detormined by the State
housing credit agency not to be affiliated with or con-
trolled by a for-profit organization; and

(iii) 1 of the exempt purposes of such organization
inchudes the fostering of low-income housing,”

2. Section 42(h}(5)D) describes how certain subsid-
iaries meet the definition of a qualified nonprofit organi-
zation as follows:

“(i) In general. For purposes of this paragraph, a
qualified nonprofit organization shall be treated as satis-
fying the ownership and material participation test of
subparagraph (B) if any qualified corporation in which
such organization holds stock satisfies such test.

(ii) Qualified corporation. For purposes of clause (i),
the term “qualified corporation’ means any corporation if
100 percent of the stock of such corporation is held by 1
or more qualified nonprofit organizations at all times
during the period such corporation is in existence.”

The nonprefit poinis are avatlable exclusively to Section
501(c)(3). or (4) housing sponsors who comprise at least 50
percent of the general partner interest in the final ownership
entity (the limited partnership). Limited liability compenies
and limited lisbility partrerships are not cligible for the
nonprofit points.

In order to qualify for the nonprofit points, the application
shall include:

1. A fally executed Nonprofit Certification;

2. The IRS determination letter granting tax-cxempt
status under Code section 501(cX3) or 501(c)}4);

3. The by-laws or articles of mcorporation of each
general partner, which clearly state that one of the exempt
purposes of said organization includes the fostering of low-
income housing; and

4. If applicable, the contract establishing a turnkey
telationship or joint venture agreement that clearly defines
the nonprofit’s ownership interest and participation in the
development and operatlon of the project.

At the point the project places in service, the owner shall
be required to submit an attorney opinion letter which states
that neither the for-profit developer with a financial interest in
the project hor any member of the investor limited partner is
or has been a member of the qualified nonproﬁt organiza-
tion’s board of directors.
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“Ready to grow area” means an area that has the capacity
for growth and has received recognition from the State of this
capacity, either through a planming process or through the
presence of water supply and wastewater infrastructure to
serve the project. A project shall be considered to be in a
ready to grow area if it is located within at least one of the
areas designated in 1 and 2 below by the tex credit
application deadiine:

1. A smart growth area or, altemnsatively, an area
suitable for growtli as may be defined when the State
Planning Commission revises and readopts the State
Strategic Plan and adopts regulations to refine this
definition as it pertains to Statewide planning areas; and

2. An area that has the water and wastewater capacity

and infrastructure to serve the project and that also has at -

. least one of the features in 2i throngh vi below:

i. Is located within an area in need of redevelop-
ment or zn area in need of rehabilitation, as defined at
N.ILS.A. 40A:12A-3;

ii. Is located within a previously Designated Center
on the State Plan Policy Map;

iii. Is located within a municipality whose master
plan has received Plan Endorsement from the State
Planning Commission and the project is consistent with
the housing element within the endorsed master plan;

iv. Contains a site with an existing building footprint
within which the project will be built;

v. Is located within a designated Highlands Rede-
velopment Area, a Designated Highlands Center, or a
Highlands Development Credit Receiving Area; or

vi. Is located within an area identified for develop-
ment and/or redevelopment within the “Land Use Plan
Map of the Meadowlands District Master Plan” and the
“Hackensack Meadowlands District Official Zoning
Map™ as amended and supplemented by the Meadow-
lands Commission.

“Redevelopment project” means a project fully located
within a “redevelopment area” or “area in need of redevelop-
ment” or a “rehabilitation area” or “area in need of rehabilita-
tion,” as those four terms are defined in the Local Redevelop-
ment and Housing Law at N.J.S.A. 40A:12A-3, or within the
boundary of an approved “neighborhood revitalization plan,”
as defined in the Neighborhood Revitalization State Tax
Credit Act at N.J.S.A. 52:27D-491. No later than the applica-
tion deadline, the redevelopment plan must be adopted by the
mmicipal governing body or the neighborhood revitalization
plan must be approved by the Commissioner of DCA. The
project must further the goals and objectives of the approved
plan.

“Rehabilitation” or “rehab” means the repair, renovation,
alteratton or reconstruction of any building or structure.

80-73

“Related party” means a relationship between parties when
there is a spousal or family relationship, parent-subsidiary
relationship or where owners, officers, directors, partners, -
stockholders, or members of one business entity hold a 10
percent or more interest in the other business entity.

“Retention factor” means an intrease to the base of the
equity range used to calculate the value of the tax credits.
NJAMFA will add a retention factor to non-syndicated tax
credit projects, or projects where the general partner (and/or
relafed entity) will retain at least 2.00 percent ownership
interest. For projects where the general partner’s ownership
interest is between 2.01 and 5.00 percent, $.05 shall be added
to the base of the equity tange. If the general partner’s
ownership interest is 5.01 to 49.99 percent, $0.10 shall be
added to the base of the equity tange. If the general patinier’s
ownership interest is at least 50.00 percent, $0.20 shall be
added to the base of the equity rarige.

“Scattered site project” means a project that consists of
buildings which are not all proximate to one another, is fi-
nanced pursuant to 4 common financing plan and 100 percent
of the residential rental units of which are rent-restricted
within the meaning of section 42(g)(2) of the Code.

“Senior project” means “housing for older persons” as
defined in Section 807(b)2) of the Fair Housing Act, 42
U.8.C. § 3607, as it may be amended. In order to be eligible
for the Semior Cycle, the project must meet one of the three
categories of exempt “housing for older persons” as defined
by the Fair Housing Act:

~ 1. Atleast 80 percent of the occtipied units in the build-
ing are each occupied by at least one person 55 years or
older and the property must be clearly intended for older
persons as evidenced by policies and procedures that dem-
onstrate the intent that the property be housing for older
persons (55+);

2. All the residents are 62 or older; or

3. Housing that the Secretary of HUD has designated
as housing for older persons.

The familial status provisions of the Fair Housing Act pro-
hibit discrimination against households with children under
18. This protection extends to pregnant women, foster fami-
lies, legal guardians, and those in the process of obtaining
puardisnship of or of adopting minor children. The only
exception to this prohibition against discrimination based on
familial status is for property that qualifies under a Fair Hous-
ing Act exemption as “housing for older persons.”

Refusing to rent to housebolds with children is allowed um-
der the exemption for housing for older persons as long as the
age restrictions are met. Accordingly, m these properties,
managers must verify the age of residents. Age verification
documentation must be available on site; failure may lead to a
loss of the exemption. For questions about whether a property
qualifies for the exemption as housing for older persons, a
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fair housing attarney or other fair housing professional should
be consulted.
“Services for Independent Living (SIL) Program” means a

program established at NJHMFA to enhance the quality of
tife for residents living in NJHMFA-financed senior housing

7. Serving as residents’ advocate/liaisen; and

8. Planning and implementing monthly programs and
activities to meet the needs of residents, including estab-
lishment of social, educational and recreational programs,

“Social services plan” meams a description of the scope of

developments, social and support services to be provided for supportive

“Smart growth areas” means areas that promote growth in
compact forms and protect the chavacter of existing stable
communities. An area shall be considered to be a smart
growth area if it is within Planning Area 1, Planning Area 2,
or within a Designated Center on the State Plan Policy Map.
In the Pinclands Ares, an area shall be considered to be a
smart growth area if it is within a Regional Growth Area, a
Pinelands Village, or a Pinelands Towh.

housing projects, including a staffing plan and how the
services will be delivered. and funded. The services must be
affordable and appropriate to the target population to the
satisfaction of NJHMFA, available and accessible fo the
project’s tenants and the social service provider must have the
capacity to perform such services. The social services plan
must address the target pOpU]ﬂflOﬂ s(s*) support service needs
and may include a range of services across a wide continuum
of care and intensity appropriate to the target population(s).

Planning Areas are large masses of land that share a  Appropriate and needed services must be supported by
common set of conditions, such as population density,  cvidence-based practice, research and/or direct practice
infrastructure systems, level of development, or natural — experience. Each special needs tenant does not have to utilize

- systems. Centers are compact forms of development that,  all of the services provided by the project; however, the
compared to sprawl development, comsume less land,  services must be available. The social services plan shall
deplete fewer natural resources, and are more efficient in ~ address, but is not limited to, the following items:

the delivery of public services. For more infotmation about
the State Development and Redevelopment Plan (State
Plan), contact the New Jersey Office for Planning
Advocacy. The State Plan is not itself a regulation but a
statemesit of State policy that has been adopted by the State
Planning Commission pursuant to a statute fo gnide State,
regional, and local agencies in the exercise of their
statutory authority. '

For more information on whether a project is located
within a smart growth area, visit the site evaluator website
at www.evaluator.ni.gov or contact NJHMFA.

“Social service coordinator” means a person who is respon-
sible for linking the residents of a tax credit property to ap-
propriate supportive services. The major functions of the so-
cial service coordinator include, but are not limited to:

1. Providing case management services to the residents
and/or providing linkages to community resources by pro-
viding a signed agreement between the parties;

2. Providing information and referrals to residents on
programs and resources on local, State and Federal levels;

3. Interviewing and screeming residemts for eligibility
for programs and entitlements and assisting with applica-
tion procedures;

4, Assessing the needs of residents, including physical,
mental, social and financial needs, and developing a plan

1. Hiring a social service coordinator. If a social
service coordinator is being provided through a third party,
then a signed agreement between the two parties is
required, and the coordinator must be dedicated to the tax
credit project for a reasonable amount of hours based on
the number of supportive housing umits in the project
(generally 20 hours a week);

2. A description of the targeted population(s), includ-
ing criteria which will qualify proposed tenants for the
supportive housing units and expected support services that
are likely to be required;

3. A description of the proposed services, including
how services respond to need areas of temants, how ser-
vices will be funded, and service location (on site or in the
commuity);

4. A description of how services will be coordinated or
made available to all special need tenants, including a list-
ing of referral sources; and

5. A description of tenant/landlord relationships, in-
cluding roles of the service provider and developer in
tenant/landlord relationships, how prospective tenants will
be recruited, screened, and selected, and the plan for
problem resolution to minimize evictions for supportive
housing tenants.

Social service coordinator, case manager, and linkages

for service delivery; ooordmator/prowder are not counted as separate and distinct
erv NIHMFEA shall v th ces as all bei
5 Mororing s crivg i G 1+ s p

assessing as necessary;

“Sponsor-based rental assistance™ means rental assistance

wclﬁe[sE stablishing with agencics and service pro- that is provided to a sponsor from the HUD McKinney-Vento
b : Programs or other government sources.
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“Sponsor certification” means the certification signed by
the developer(s), applicant(s) and general partner(s)} sub-
mitted at application, reapplication, carryover request or IRS
Form 8609 request which identifies the anticipated or actual
date that the project is placed in service. The certification
shall also include a signed breakdown of costs and basis and a
statement whereby the owner agrees to abide by the low
income housing tax credit requirements of the Code and a
statement, under penalty of petjury, that the information
contained in the certification is true atd complete.

“Start construction” means to issue a notice to proceed to a
project’s contractor, mobilize equipment on the site, and
physically commence construction/site work. It is the respon-
sibility of the developer and contractor to ensure that all
applicable local and State permits, Federal approvals, inspec-
tions, surveys and/or reports have been received before work
has commenced. NJHMFA reserves the right to conduct a site
inspection to ensure the timely start of construction.

“State Planning Commission” means the New Jersey State
Planning Commission established in the executive branch of
State Government pursuant to N.J.5.A. 52:18A-197.

“Substantially incomplete” means an application with a
total of three or more defects as described at N.J.A.C. 5:80-
- 33.11{c)1 and 3 or an application with a total of six or more
defects as described at N.JA.C. 5:80-33.11(c)1; 2 and 3. An
application deemed to be substantially incomplete is not
eligible for the 48-hour period to cure such defects under
NJ.A.C. 5:80-33.11(c).

“Supplemental award” means an award of credits from the
Reserve in order to fund the final eligible project awarded
credits in a cycle if there are insufficient credits in the cycle
to provide a full reservation for the project. Applicants do not
apply for supplemental awards.

“Supportive housing marketing plan” means a marketing
plan that contains a list of State and community-based
organizations that serve the target population that the sponsor
is planning to house, as well as a detailed list of referral
sources for tenant applications.

“Supportive housing population needs analysis™ means a
needs analysis that demonstrates the current and projected
need and demand for housing for the targeted population(s).
A supportive housing population needs analysis shall address
the following: '

1. The scope of the current and 15-year projected need
of the target population(s) for supportive housing,

2. Define the market area, including sources of re-
ferrals for supportive housing;

3. Current and estimated population needs assessment
for the defined market area, Applicants can obtain this
information from Federal, State and local agencies and
sources;
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4. The estimated time it will take to fill the units;

5. The estimated income and sources of income for the
target population{s); and

6. The number of supportive housing and other types of
designated housing serving the target population(s) in the
defined market area.

“Supportive housing project” means a project which shail
rent a minimum of 25.00 percent of the total project units to
individuals with special needs. At a minimum, a supportive
housing project must have a social service coordinator and a
social services plan that addresses the needs of the identified
special needs population. If a social service coordinator is
being provided through a third party, then a signed agreerment
between the two parties is required and the coordinator must
be dedicated to the tax credit project for at least 20 hours a
week. Special needs populations. include individuals and
families who are in need of certain types of homes atd/or
community-based supportive services, usually on an ongoing
basis, in order to remain capable of independent living in
communities. Supportive services range across a wide
continmum of care (such as meal preparation, assistance with
housecleaning, etc.) to high level (such as substance abuse
and mental health supports) to medically intense (such as
gskilled oursing) and will vary from person to person
depending on their particular physical, psycho-social, and/or
mental limitations, and may vary for one person over time.
Each special needs tenant does not have to utilize all of the
services provided by the project; however, the setvices must
be available. If tenants are not utilizing the services that are
available, NTHMFA may call into question whether ot not the
project is serving a special needs population.

Examples of supportive services include, but are not lim-
ited to, the foHlowing:

Social service coordinator/case manager;
Counseling and crisis intervention;
Health care advocacy and linkages;

4. Assistance with activities of daily living and/or in-
strumental activities of daily living;

bad S o

5. Entitlement counseling and advocacy;
6. Employment counseling and training;
7. Home-based personal or medical assistance;
8. Skilled nursing;
9. Meals preparation:
10. Housekeeping;
11. Substance abuse and mental health supports; and
12. Child care/adult day care.
“Supportive housing unit” means a unit within a project
that is rented to an individoal with special needs, with a social
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service coordinator, 4 supportive services plan that addresses
the needs of the identified speécial needs population and the
provision of suppertive services, just as with supportive hous-
ing projects, as defined above in this section.

“Targeted Urban Municipalities” means those Urban Aid
Municipalities designated pursuant to N.J.S.A. 52:27D-178
plus Atlantic City, with a poverty rate greater than 8.1
percent.

“Total development cost” or “total project cost” means the
cost to complete the development of 2 proposed project.

“Transit oriented development” or “TOD™ mieans a mixed
use development within walking distance (1/2 mile) of a rail,
light rail, subway, ferry or major bus corridor station.

“Transit village™ means a community with a bus, train,
light rail, or ferry station that has developed 2 plan to achieve
its goals. The transit village program is designed to spur eco-
nomic development, urban revitalization, and private-sector
investment around passenger rail stations. The New Jersey
Department of Transportation coordinates a task force of
different State agencies to review applications and make
recommeridations. Transit villages must be designated by the
Transit Village Task Force by the tax credit application dead
line.

“Uncorrected noncompliance” applies only with respect to
the uncorrected noncomplisnce point category and means any
one of the following which was reported to the owner by
NJHMFA and remains uncorrected as of the date of the tax
credit application deadline or the correction date set forth in
the formal notice of non-compliance, whichever occurs later:

1. A violation of State and local building codes or
health ordinances;

2. Failure of one or more major systems (for example,
roof, HVAC, elevators, plumbing and electric);

3. Failure to fulfill any Qualified Allocation Plan pro-
visions as represented by an owner in a project’s New
Jersey LIHTC application; or

4. Failure of the owner to complete and fully execute

-the Deed of Easement and Restrictive Covenant for Ex-
tended Low-Income Occuapancy.

Owners shall be notified of the ﬁoncomplimce by either a
formal notice of noncompliance or by the non-issuance of the
IRS Form 3609.

“Urban fransit hub” means a property defined and
designated as such by the New Jersey Economic Develop-
ment Authority pursuant to the Urban Transit Hub Tax Credit
Act, N.JS.A. 34:1B-207 et seq.

Amended by R.1997 d.284, eifective July 7, 1957.
See: 29 N.LR. 1441(a), 29 N.J.R. 2818(a).

Added “COAH", “Density borus™, “Designated center”, “Develop-
mentally disabled”, “Eligible basis limits”, “High-rise”, “HUD”, “In~
chionary development™, “Low-rise™, “Mid-rise”™, “Retention facmr”
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and “Uncorrected noncompliance™; amended “COAH obligation”,
“Court-ordered obligation”, “De minimis award”, “Developer fee”,
“Minimum rehab project”, “Related party” “Sacial services model”, and
“Sponsor certificafion™; and deleted “After-school program”, “Day-
cate”, “Intermediary fea” “Partial allocation”, “Urban aid onumici-
paltty” and “Urban center”™.

Amended by R.1998 d.279, effective Juze 1, 1998.

See: 30 N.JR. 1132(2), 30 N.LR. 1978(a).

Rewrote the section. o
Amended by R.1999 d.120, effective April 5, 1999.

See: 31 N.IR. 122(a), 31 N.I.R. 860(a). :

Substitated “clearly” for “already” in the introductory paragraph; in
“COAH obligation” and “Court-ordered obligation”, deleted “to- en-

family rentdl units in non-urban municipalities,” following

“addition,” snd substitnted a reference to affordable rental unite for a
reference to family rental units in the fourth sentences, and deleted
former sixth seritences; deleted “De minimis award”; in “Developer fee”
ot “development foe”, rewrote the first paragraph; in “Eligible basts
Limits™, deleted a referenoe to the Mixed Income Cycle; in “Qualified
nonpmﬁt organization”, rewrofe the concluding paragraph, rewrots
“Refention factor”; in “Social services model”, ihserfed “, appropriate”
in the second sentence of the introductory paragraph, in “Specxal needs
project”, substituted “tax credit units in the project to™ for “total units m
the project for ocoupancy by™ i the first sentence, aritd substituted “the
tax credit units t0” for “their affordable wnits for occupancy by” in the
third sentence; inserted “Supplemental award™; and rewrote “Uncor-
rected noncompliance”.
Amended by R.2000 d.132, effective Match 20, 2000.
See: 32 NJR. 191(z), 32 N.JR. 1065(a).

Rewrote the section.
Amended by R.2001 d.170, effective May 21, 2001.
See: 33 N.LR. 932(a), 33 N.LE. 1573(b).

Added “Brownfield site”, “Mixed income project”, “NPP projects”,
“Preservation preject”, “Qualified census tract”, “Substrntially incom-
plete” and “Volutary compliance with the conrts™; and in “Scattered
site project”, deleted Inst sentence,

Amended by R.2002 d.233, effective July 15, 2002.
See: 34 N.LR. 1574(a), 3ANJR. 2417(a).

Rewrole the section.

Amended by R.2003 d.300, effective July 21, 2003.
See: 35N.LR 1616(a), 35 N.J.R. 3298(b).

Rewrote the section.

Amenided by R.2006 d.112, effective March 20, 2006.
See: 37 NJ.R. 3879(2), 38 N.J.R. 1432(a).

Added definitions “At risk of losing its affordability cantrols,” “At
risk of losing its level of affordsbility” and “Supportive Housihg
pro_lect” rewiote definitions “Brownfields site,” “Community revitaliza-
tion plan,” “Community service facility,” “Court-ordered obligation,”
“Density bonus subsidy,” “Developer fee,” “Ehgxble basis limits,” “Frail
elderly,” “Mininmum rehab project,” “Mixed income project,” “Prmm'-
vation Project,” “Quahﬁed Census Tract,” “Quahﬁed nonprofit organi-
zation,” “Social service coordinator,” “Social services model,” “Sponsor
certification,” “Substantially incomplete” and “Voluntary compliance
with the courts™; deleted definition “Special needs projeci”. .
Amended by R_2007 d 168, effective May 21, 2007.

See: 39 NJR. 281(a), 39 NLR. 2011(3)

In definitichs “COAH obligation” and “Conrt-ordered obhgatmn
inserted the last semtence; added definition “Commeon area”; deleted
definitions “High-tise” and “Mid-rise”; substituted definifion “Low-
density” for “Low-rise”; in introductory paragraph of definition “Preser-
vation Project”, substituted “Family, Senior and Final Cycles” for “Final
Cycle™; in paragraph 2 of definition “Preservation Project”, inserted
“and, in the case of scatiered site projects, & copy of the relocation plan
for over-income residents”; and rewrote deﬁmhon “Snmart . growth
Amcnded by R.2007 d.297, effective September 17, 2007
See: 39 N.JR. 2302(=), 39 N.L.R. 3913(a).

Added definition “Ready to grow area™; and rewrofe definition

“Smart growth areas”.
Amcuded by R.2008 d.133, effective May 19, 2008,
See: 40N.LR. 83%a), 40NJR 242%(b).

In definition “At risk of losing its affordability confrols”, inserted the
last” sentence; in definitioh “COAH obligation”, inserted a ‘byphen
following “low”, inserted “or that is or will be included in 4 mamicipal
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resolution of intert to petition COAH and substituted “shall” for “may™
and “the” for “certain™ preceding “requirements™; in definition “Com-
inon area”, updated the N.J.A.C. reference; in definition “Court-ordered
obligation™, inserted “or if the project is included within a municipat
resolution of intent {o file a declaratory judgment action with the court”,
substituted “shall” for “may” end substitwed “the” for “certain” pre-
oeding “requirements”; in definition “Density bonus subsidy™, deleted
“entity with jurisdiction over the” preceding “municipality” and deleted
“(either the Executive Director of COAH” foilowmg “municipality”,
inserted ¢, in the case of a court-ordered project,”, substituted “judge”
for “Judge” and “special master” for “Special Master" and deleted the
closing parenthesis following “smit”; in the introductory paragraph of
definition "Ehglble basis limifs”, substituted “/Replacement Housing
Factor funds” for “assistance™; in paragraph 2 of definition “Eligible
basis limits”, substitated “IReplacemant Housing projects™ for “appli-
cations™ rewrote defipitions “Minimum sehab project”, “Scattered site
pro_]ect“ and “Social services plan™; substitted definition “Supportive
housing project” for definition “Supportwe Housing project”; rewrote
definition “Supportive housing project”; and added definition “Sup-
portive housing population needs analysis”.
Amended by R.2009 d.154, effective May 4, 2009.
See 41 N.JR. 917(=}, 41 N.LR. 1994(a).

- Rewrote the introductory paragraph to definition “Community re-
'vﬁahzanon plan”; in the fourth paragraph of definition “Developer fee”
inserted “or tax attomey”™; i definition “Eligible basis limits”, rewrote
the introductory paragraph and paragraph 1; deleted definitions “Equrty
factor”, “Mixed income project”, and “School renaissarice zone”; added
definitions “equty range”, “Individuals and families who are homeless”
“Individuals in treatment for substance abuse”, “Individuals with mental
illness®, “Individuals with physical or develupmentnl disabilities”, “In-
dividuals with special needs” and “Start construction™; in defimition
“Preservation project”, in the infroductory paragraph, deleted “, qurrently
occupied” following “existing” and “in the Family, Senior and Final
Cycles™ followmg “set-aside” and inserted “that is at least 50 percent
occupied and 5", in paragraph’ 5, inserted “certified by the project
architect”, and deleted the final undeslgnated paragraph; rewrote defi-
nitions “Qualified nonprofit organization™ and “Supported housing proj-
ect”; rewrote paragraph 3ii of definition “Ready to grow area”™; in
definition “Retention fatctor”, mserted “base of the” throughout and
substituted “range” for “factor” throughout; and in definition “Sponsor
certification”, substituted “developer(s)” for “developer”, “applicant(s)”
for “applicant” and *“pariner(s)” for “partner”.

Amended by R.2011 d.239, effective September 6, 2011,
See: 43 N.LR. 917(a), 43 N.JR. 2293(a).

Deleted definitions “COAH”, “COAH obligation”, “Community re-
vitalization plan”, “Cowt-ordered obligation”, “Supportive housing
population needs analysis”, and “Vohmtary compliance with the courts™;
in definition “Preservation project”, rewrote the introductory paragraph;
in definition “Qualified ronprofit organization”, deleted “nonprofit set-
aside or” and “nonprofit set-aside and” precedi:ng “nonprofit points™
throughout; in definition “Ready to grow area”, substituted “Draft Final”
for “Preliminary” mparagraphl andrewroteparagtaph31 in definition
“Smart growth areas”, substituited “for Planning Advocacy” for “of
Smart Growth” in the second paragraph, and substituted “site evaluator”
for “smarf growth locator” in the third paragraph; added definitions “Re-
development project”, “ ‘Rehabilitation’ or ‘rehab’ ”, “Supportive hous-
ing population needs analysis”, “Supporting housmg unit”, and
“Transit oriented development’ or "TOD’ ; and in definition “Uncor-
rected noncompliance”, deleted “or” at the end of paragraph 2, sub-
stitmted “; or” for a period at the end of paragraph 3; and added para-

graph 4.
Amemdedby R.2013 d.086, effective Ime 17, 2013.
See: 45 N.LR. 530(a), 45 N.LR. 1511(a).

Added definitions “Center”, “Core”, “DCA”, “Designated Center”,
“Designated Highlands Center”, “Highlands Council”, “Highlands
Development Credit Receiving Area”, “Highlends Redevelopment

Ares”, “Individuals with developmental disabilities™, “Individuals with
physlcal disabilibes”, “Main Street Demgnnted District”, “Meadowlands
Commission”, “Pineleands Commission”, “Services for Independent
Living (SIL) Progran”, “Sponsor-based remtal assistemce”, “State
Planning Commission”, “Supporti housing ' marketing plan”,
“Targeied Urban Mmicipa]iﬁes”, “Totel development cost”, aod “Urban
trangit hub”; substituted definibion “Density boms" for definition
“Density bomms (subsidy)”; rewrote definitions “ ‘Developer fee’ or
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‘development fee’ », “Eligible basis limits”, “Individuals and families
who are homeless”, “Individuals in treatment for substance abuse®™,
“Individuals with mental illness”, “Preservation project”, “Ready to
grow area”, “Redevelopment project”, “Retention factor”, “Smart

areas”, “Social services plan™, and “Supportive housing project™;
and deleted definitions “Frail cldety” and “Individuals with physical or
developmental disabilities™.

Case Notes

A developer’s receipt of any form of zoning relief or other accom-
modation from a municipality does not bar low income housing tax
credits against federal income taxes under the regulation that prohibits
such credits if the developer has received a density bonus subsidy to
assist the low or moderate income units in a project; the definition of
“density bomus subsidy”™ as a zoning chanpe that increases permitted
density refers to the permitted density of housing units, In re Tax Credit
of Pennrose, 346 N.1.Super. 479, 788 A.2d 787.

5:80-33.3 Application cycles

Each year, NJTHMFA shall establish funding cycles and the
amount of credits available in each cycle. They will be adver-
tised on the NJHMFA website www.nj-hmfa.com and in at
least five of the following newspapers: Aflantic City Press,
The Record, Newark Star Ledger, The Courier News, The
Asbury Park Press, The Camden Courier Post, Bridgeton
Evening News and The Times. NJHMFA shall set the eligi-
bility cut-off dates in each year for receipt of completed ap-
plications. Applications shall be submitted to NJHMFA by 12
noon. of the application deadline date in order to be con-
sidered for review. The application filing deadlines and the
credits available in each cycle shall be announced as early in
the year as possible. Reservations shall be announced approx-
imately 90 days (or the next business day if the 90th day is a
weekend or holiday) after the deadline for the cycle.
NIJHMFA may adjiost the number of cycles or adjust the
award dates if required by the timing of passage of Federal
legislation or adoption of IRS rules and regulations or for
other compelling circumstances. A project cannot compete in
more than one cycle simultaneously.

Amended by R.1997 d.284, effective July 7, 1997.
See: 29 N.LR. 1441(a), 29 NIR, 2B15(a).

Lowered maximum yearly credit allocation from $2,000,000 to
$1,500,000.

Amended by R.2001 d.170, effective May 21, 2001.
See: 33N.LR 932(a). 33 NIR. 1573(b).

Inserted “Applications sha!l be subrnitted to NJHMFA by 12 noont of
the application deadline date in order to be considered for review™.
Amended by R.2002 d.233, effective July 15, 2002,

See: 34 N.JR. 1574(a), 34 NIR. 2417(a).

Inserted “as early in the year ag possible. Reservations shall be
announced” following “shall be announced” in the fifth and sixth sen-
tences; deleted the last sentence.

Amended by R.2006 d.112, effective March 20, 2006.
See: 37 N.LR. 3879(a), 38 N.IR. 1432(a).

Added the NYHMFA website and narrowed the advertisements to at

least five of the listed newspapers.

5:80-33.4 Family Cycle

(a) Non-age restricted developments may apply to this
cycle. Not less than 50 percent of the available tax credit
authority atftibutable to a particular calendar year will be
available in the Family Cycle, and the maximum annual
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allocation of credits to any developments competing in this
cycle is $1,750,000. Total developmient costs shall not exceed
$250,000 per vnit for buildings of one to four residential
stories, $275,000 per unit for buildings with five or six
_residential stories, and $300,000 per unit for buildings with
over six residential stories, excluding capitalized permanent
reserves, non-basis eligible off-sife improvements, and
required deferred developer fee, if any. If multiple tranches of
this cycle are awarded, all set-asides for this cycle will be
applicable to each tranche. Minimum rehab projects are not
eligible to apply in this cycle. Unless market area demo-
graphivs and/or financial feasibility demonstrate otherwise,
all non-age-restricted projects (except minimum rehabilita-
tion, preservation and historic rehebilitation projects} must
" adhere to the following minimum bedroom distributions: the
combined number of efficiency and one-bedroom tax credit
units shall be no greater than 20.00 percent of the tex credit
units; at least 30.00 percent of thé tax credit units shall be
two-bedroom units; and at least 20.00 percent of the tax credit
units shall be three-bedroom units. There are two set-asides in

the Family Cycle:

1. HOPE VI/Choice Neighborhood set-agide; The first
reservation of credits from the Family Cycle shall be given
to the highest-ranking eligiblé application from a HOPE VI
or Choice Neighborhood project with a majority of its units
located within a Qualified Censiss Tract, If, because of lack
of demand, this set-aside is not utilized, the credits shall be
released into the Family Cycle for use by other eligible
applications after satisfaction of any other set-aside, as
applicable.

2. Preservation set-aside: The second reservation of
credits from the Family Cycle shall be given to the highest-
ranking eligible application from a preservation project that
meets all of the following criteria: project-based rental
assistance expires/lapses earlier than the mortgage is paid
off; project-based rental assistance subsidizes at least 50.00
percent of the total usiits; and the project has achieved a
Real Estate Assessment Center (REAC) score of 60 or
higher (if applicabie) for the preceding three years or if the
pro_]ect’ s REAC score is below 60, the general partner/
managing member of the proposed rehabilitation project
shall not be a related party to the current ownership entity.
Should no such projects apply, then the second reservation
. of credits from the Family Cycle shall be given to the

- highest-ranking eligible application from a preseérvation
project. The maximum annual allocation of credits to
developments competing in this set-aside is $1,250,000.
HOPE VI/Choice Neighborhood projects do not qualify for
this set-aside. If, because of lack of demiand, the preserva-
tion set-aside is not utilized, the credits in the preservation
set-aside shall be released into the Family Cycle for use by
other eligible applicationis after satisfaction of any other
set-aside, as applicable. _

(b) Projects that receive negative points under N.JA.C.
5:80-33.15(=)16, 18 or 19 shall not be eligible to compete in

any sef-aside.
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(¢) Reservations shall first be awarded to the highest-
ranking eligible projects qualifying for the aforementioned
prioritized set-asides. Thereafier, reservations shall be
awarded to the highest-ranking eligible projects. To insure
equitable distribution if there are both excess demand and
multiple ranking eligible applications from a single munici-
pality, NTJTHMFA shall fund no more than two projects per
year from the same municipality (however, projects funded
through the Supportive Housing Cycle will not be included it
this count). Funding of projects shall be prioritized in the
following manner: the highest ranking eligible project{(s) in
the Family Cycle, the Senior Cycle, and lastly, the Final
Cycle. Projects that received an award of credits in a previous
year that are now re-competing shall not be included in the
totals for purposes of the equitable distribution provision
described herein. '

(d) Forty percent of the credits in this cycle (inclusive of
all sef-asides) shall be made available to Targeted Urban
Municipalities and the remaining credits shall be allocated fo
the remainder of the State, provided NJHMFA receives a
sufficient number of eligible applications from areas outside
of Targeied Urban Municipalities to result in these allocation
percentages. The credits allocated toward Targeted Urban
Municipalities could exceed 40 percent if necessary to fully
fund a project.

Amended by B_1997 d.284, effective July 7, 1997.
See: 29 N.IR. 1441(=2), 29 'NJR 2818(a).

In {a), substlhxted refetence to municipalities on the Urben Cycle List
for reference s types of mmicipalties,
Amended by R.1998 4279, effective June 1, 1998.
See: 30 NLJR. 1132(a), 30 N.J.R. 1978(a).

In (a), inserted a reference to HOPE VI finding in the introductory
paragraph and inserted “that are part of an approved neighborhood plan”
preceding “within targeted nmghbmhoods” in 1.

Amended by R.1999 d.120, effective April -5, 1995.
Ses: 31 NJR 122(a), 31 NJR. 860(z).

In {a)3, inserted a reference to nonprofit poixts in the last sentence,
Amended by R.2000 1132, effective March 20, 2000.

See: 32 N.LR. 191(a), 32 N.J.R. 1065(a).

In ()3, substituted “40” for “15” following “credit program,” and
deleted a former fourth sentence.

Amended by R.2001 d.170, effective May 21, 2001.
See: 33 N.LR. 932(a), 33 NJR. 1573(b).

Rcwrote (a}1; in (a)3, substifuted “25” for “40” preceding “percent™;
and in (c), added the Iast sentence.

Amended by R.2002 d.233, effective July 15, 2002.
Sce: 34 NLR. 1574(a), 34 N.LR. 241 7(s).

Rewrote the section
Repeal and New Rule, R.2003 d.300, effective July 21, 2003,

See: 35NJR. 1616(a), 35 N.LR. 3298(b).

Section wius “Urban Cycle”.

Amended by R.2006 d.112, effective March 20, 2006.
See: 37 N.JR. 387%=2), 38 N.JR. 1432(a).

Rewrote (a) and (c).

Amended by R2007 d.168, effective May 21, 2007.
See: 39 N.LR. 281(a), 32 N.LR. 2011(a).

Rewrote (a); and ih (c), inserted the last sentence.
Amended by R.2008 d.133, effective May 19, 2008.
See: 40 NJR. 839(a), 40 NLR. 2429(b).

I the iniroductory p: h of (z), substituted “$7,000,000” for
“$5,000,000” end “$§2,000,000" for “$1,800,000” and inserted “tmx
credit” following “one-bedroom™; in (8)2, inserted “or elects to restrict
10 percent of the tax oredit units to houscholds eaming 35 percent or less
of area median income adjusted for family size”, deleted “20 percent at
50 percent” preceding “election shall”, inserted “/or” and inseried “eligi-
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ble” preceding “applications”; in ()3, inserted “/Replacement Housing”
twice, inserted “or Replacerment Housing factor” and inserted “eligible™
preoedmg “applications™; i (a)4, inserted “either”, substituted an open-
ing purcathesis for a SEmchlDll pzeoedmg “that is™, inserted ) or offers
setvices, such as daycare, an training or other cummmnty services, to
the qualified census tract in which the project is located” and deleted
“located within the quatified census tract in which the project is located”
following the third occurrence of “orpapization”™; in (a)5, substituted
“income” for the first ocowrrence of “Income” and substituted “mixed
income™ for “Mixed Income” twice; in (b), updated the NLA.C. ref-
erence; and in (c), deleted “or developer™ following the first occurrence
of “municipality” and deleted “and/or developer/general partner/manag-
ing member” following the second occurrence of “municipality”.
Amended by R.2009 d.154, effective May 4, 2009.

See: 41 NLLR. 917(a), 41 N.JR. 1994(a).

In the introductory paragraph of (2), substitnted “$9,000,000" for
“§7,000,000”, “$2,250,000 for “$2,000,000” and “two” for “five”;
deleted former (2)1 and (8)2; recodified former ()3 and (2)4 as (a)1 and
(2)2; in ()1, substituted “first” for “third”; rewrote (a)2; deleted (a)5;
rewrote (b); and in (c), substituted “two™ for “three” and deleted “and
two projects per cycle” preceding the first ocourrence of “year”.
Amended by R.2010 d.060, effective April 19, 2010.

See: 42NLIR 583(a), 42 N.JR. 776(a).

In (a)1, inserted “/CFRC” twice, substituted a comma for “or” pre-
ceding “Replacement Housing Factor”, and inserted “or Capital Fund
Recovery Competition (CFRC)”.

Amended by R.2011 d.239, effective September 6, 2011,
See: 43 N.LR. 917(a), 43 N.LR. 2293(a).

Rewrete (a); and in (b), substihited “redevelopment” for “HOPE VV/
Replaceinent Housing™ and ion” for “nonprofit™.

Amended by R.2013 d.086, effsctive June 17, 2013.
See: 45 NIR. 530(a), 45 N.JR. 1511(a).
Rewrote (a) through (c); and added (d).

5:80-33.5 Senior Cycle

(a) Senior projects may apply to this cycle. Not less than
20 percent of the available tax credit authority attributable to
a particular calendar year will be available in the Senior
Cycle, and the maximum anmual allocation of credits to
developments competing in this cycle is $1,400,000. Total
development costs shall not exceed $250,000 per unit for
buildings of one to four residential stories, $275,000 per unit
for buildings with five or six residential stories, and $300,000
per unit for buildings with over six residential stories,
excluding capitalized permanent reserves, non-basis eligible
off-site improvements, and required deferred developer fee, if
any. If multiple tranches of this cycle are awarded, all sei-
asides for this cycle will be applicable to each tranche.
Minitmum rehab projects are not eligible to apply in this
cycle. Unless market area demographics demonstrate other-
wise, one-bedroom units should comprise at least 85 percent
of the project. There is one set-aside in the Senior Cycle:

1. HOPE VI/Choice Neighborhood set-aside: The first
reservation of credits from the Senior Cycle shall be given
to the highest-ranking eligible application from 2 HOPE VI
or Choice Neighborhood project with a mafority of its units
located within a Qualified Census Tract. If, becanse of lack
of demand, this set-aside is not utilized, the credits shall be
released into the Senior Cycle for use by other eligible
applications,

(b) Projects which receive negative points under N.JAC.
5:80-33.15(a)16, 18 or 19 shall not be eligible to compete in
any set-aside.
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(c) Reservations shalt first be awarded to the highest-
rarking eligible project qualifying for the aforementioned
prioritized set-aside. Thereafier, reservations shall be awarded
to the highest-ranking eligible projects. To insure equitable
distribution if there are both excess demand and multiple
ranking eligible applications from a single municipality,
NIHMFA shall fiund no niore than two projects per year from
the same municipality (however, projects funded through the
Supportive Housing Cycle will not be included in this count).
Funding of projects shall be prioritized in the following
manner: the highest ranking eligible project(s) in the Family
Cycle, the Senior Cycle, and lastly, the Final Cycle. Projects
that received an award of credits in a previous year that are
now re-competing shall not be included in the totals for
purposes of the equitable distribution provision described
herein.

(d) Forty percent of the credits in this cycle (inclusive of
alt set-asides) shall be made available to Targeted Urban
Municipalities and the remaining credits shall be allocated to
the remainder of the State, provided NJHMFA receives a
sufficient number of eligible applications from areas ouiside
of Targeted Urban Municipalities to result in these allocation
percentages. The credits allocated toward Targeted Urban
Municipalities could exceed 40 percent if necessary to fally
fund a project.

Amended by R.1997 d_284, effective July 7, 1997.
See: 29 N.JR. 1441(a), 29 N.JR. 2818(a).

Substituted references to family project or family set-aside for ref-
erences to senior project or senior set-aside throughout; in (a), sub-
stituted reference to municipalities on the Urban Cycle List for reference
specifying types of mumicipalities; rewrote (a)l; and in (a)2, inserted
references to the Rural Cycle,

Amended by R.1999 d.120, effective April 5, 1999,
See: 31 NJR. 122(a), 31 N.IR. 860(a).

Rewrote the section.

Amended by R.2000 d.132, effective March 20, 2000.
See: 32 NJR 191(2), 32 N.TR. 1065(a).

In (a), inserted s new second sentence in the introductory paragraph.
Amended by B.2001 d.170, effective May 21, 2001.

See: 33 N.LR. 932(a), 33 N.JL.K. 1573(b).

In (a), substituied “arc fliree sef-asides™ for “is one set~aside™ mnd

added new 2 and 3; rewrote (b) and added new (c).
Amended by R.2002 d.233, effective July 15, 2002.
See: 34 N.LR. 1574(a), 34 N.JR. 2417(a).

Rewrote the section.

and New Rule, R.2003 d.300, effective July 21, 2003,
See; 35 N.JR 1616(a), 35 N.JR. 3298(b).

Section was “Suburban/Rural Cycle”.

Amended by R.2006 d.112, effective March 20, 2006.
See: 37 N.JR. 3879(z), 38 NJR. 1432(a).

Rewrote (a) and ().

Arniended by R.2007 d.168, effective May 21, 2007,
See: 3I9NJR ZBl(a) 39 N.JR 2011(a).

Rewrote (a); and in (c), inserted the last sentence.
Amended by R 2008 d.133, effective May 19, 2008,
See: 40 N.LR 839(a), 40 N.LR. 2429(b).

In the introductory paragraph of (a) substitated “$3,000,000” for
“$2,400,000” and “$1,500,000" for “$1,200,0007; i (a)2, insetted “vr
elects to restrict 10 percent of the tax credit umits to households eammg
35 percent or leas of ares medim income adjusted for family gize™,
deleted “20 percent at 50 percent” precedmg “election shall”, inserted
“for” and inserted “eligible” preceding “applications™; in (a)3 ins¢ried
“/Replacement Housing” twice, inserted “or Replacement Housirg
factor” and inserted “eligible” preceding “applications”; in (b), updated
the NJ.AC. reference; and in {c), deleted “or developer” following the
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first ocourrence of “suumicipality” and deleted “and/or developer/
genéral paiter/managing member” following the second occurrence of
“nmimicipality”.

Amended by R.200D d.154, effective May 4, 2009.

See: 41 NLLR. 917(a), 41 N.LR. 1994(a).

In the introductory pardgraph of (a), substituted “$1,750,00” for
“£1,500,00” and “is one set-aside™ for “are threc set-asides™; deleted

former (a)l and (8)2; recodified former (2)3 as (a)l; in (a)l, substituted
© “Firgt” for “third”; rewrote (b); and in (c), substitited “two” for “threc™
and deleted “and two projects per cycle” following “ptojects per year”.
Amended by R.2010 d.060, effective Aprif 19, 2010,

Sec: 42 NJR. 583(a), 42 N.JR. 776(a). '

In (a)1, inserted “/CFRC” twice, substituted a comma for “or” pre-
ceding “Replacement Housing Factor”, dnd inserted “or Capital Fund
Recovery Competition (CFRC)”.

Amended by R 2011 d.239, effective September 6, 2011.
See: 43 N.IR. 917(a), 43 NJR. 2293(a).
Rewrote (a).
Amended by R.2013 d.086, effective Jime 17, 2013.
See: 45 NJR. 530(n), 45 N.JR. 1511(),

Rewrote the introductory pardgraph of (a) and (a)l and (c); and added

@.

5:80‘-33.6 Supportive Housing Cycle

(2) Suppertive housinig projects in which a minimum of
25.00 percent of the total project units are remted to
individuals with spécial needs may apply to the Supportive
Housing Cycle. There must be an executed agreement
between the proposed owner entity @nd a supporiive services
provider that will submit a social services plan consistent
with requirements of this subsection for the Supportive
Housing Cycle and approved by NYHMFA. There will be not
less than 12.5 percent of the available tax credit authority
attributable to a particular calendsr year available in the
Supportive Housing Cycle and the maximum armual alloca-
tion of credits to projects competing in this cycle is
$1,200,000, Total development costs shall not exceed
$250,000 per unit for buildings of one to four residential
stories, $275,000 per unit for buildings with five or six
residential stories, and $300,000 per unit for buildings with
" over six residential stories, excluding capitalized permanent
reserves, non-basis -eligible off-site improvements, and
recuired deferred developer fee, if any.

{b) Reservations shall be awarded to the highest-ranking
eligible projects.

(¢) Projects which receive negative points under N.J.A.C.
5:80-33.15(2)16, 18 or 19 shall net be eligible to compete in a
set-aside.

(d) Forty percent of the credits in this cycle (inclusive of
all set-asides) shall be made available to Targeted Urban
Miumicipalities and the remaining credits shall be allocated to
the remainder of the State, provided NJHMFA receives a
sufficient number of eligible. applications from areas outside
of Targeted Urban Municipalities to result in these allocation
percentages. The credits allocated toward Targeted Urban
Municipalities could exceed 40 percent if necessary to fully
funid a project.

Amended by B.1997 d.284, effective Tuly 7, 1997.
See: 29NTR. 1441(s), 29 N.JR. 2818(7).
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Substanha]ly amended section.

Recodified fom N.JA.C, 5:80-33.6 and mmended by R.1998 d.279,

effective June 1, 1998. .

See: 30 N.JR. 1132(a), 30 N.IR. 1978(z).

Rewrote (a). Former N.LA.C. 5:80-33.8, Reserve, was recodified to
N.JA.C. 5:80-33.10.

Recodified from N.JA.C. 5:80-33.8 and amended by R.1999 d.120,

effective April 5, 1999,

See: 31 N.JR 122(a), 31 N.JR. 860(a).

In (a), substituted “tax credif” for “total number of” ce:dmg “units”
in the firet sentence, and rewrote 1. Former NJ.A.C, 580-337 Mixed
Income Cycle, repealed.

Amended by R.2000 d.132, effective March 20, 2000,
See: 32 N.1R. 191(a), 32 N.J.R. 1065(a).

n (a), inserted “(10 percent of the tax credit units for Work First
projects)” following “credit umits” in the introductory paragraph,
substituted “$210,000” for “$300,000” in the first sentence in 1, and re-
wrote 2; and in (b), substitated “Work First” for “HIV/AIDS” through-
out,

Amended by R.2001 d.170, effective May 21, 2001.
See: 33 NJR. 932(a), 33 NJR. 1573(b).

Rewrote (a)1; and added (c).

Amended by R.2002 d.233, effective July 15, 2002,
See: 34 N.JR. 1574(s), 34 N.JR. 2417(a).

Rewrote the section.

New Rule, R.1998 d.279, effective Jume 1, 1998,
See: 30N.JR 1132(a), 30 N.JR. 1978(a).

Former N.JA.C. 5:80-33.6, Special Neads Cycle, was recodified to

NJA.C. 5:80-33.3, .
Amended by R.1999 d.120, effective April 5, 1999.
See: 31 NJR 122(a), 31 NIR. 860(a).

Rewrote the section.

Amended by R2002 d.233, effective July 15, 2002,
See: 34 NJR. 1574(a), 34 N.JR. 2417(s).

Rewrote the section.

Recodified from N.JA.C. 5:80-33.7 and amended by R.2003 d.300,

effective July 21, 2003.

See: 35 N.JJR 1616(a), 35 N.LR. 3298(b). :

Rewrote (a), (b); and in (c), amended N.JA.C. reference.
Amended by R.2006 d.112, effective March 20, 2006
Sce: 37 N.JR. 3879(a), 38 NIR. 1432(a).

Sedtion heading was “Special Needs Cycle”; rewrote (a) and (b)
Amended by R.2007 d.168, effective May 21, 2007.

See: 39 NJ.R 281(a), 39 NJR. 2011(z).
In (b), jvserted the last senfence.
Amended by R.2008 d.133, effective May 19, 2008.
See: 40N.LR. 83%=), 40 N.JR. 2429(b). :

In the introductory paragraph of (a), substituied “$2,000,000” for
“$1,800,000"; in (b), deleted “or developer” following the first oecur-
rence of “muricipelity” and deleted “and/or developer/genersl pariner/
managing member” following the second ocoutrence of “mumicipality™;
and in (¢), updated the N.J.A_C. reference.

Amended by R.2009 d.154, effective May 4, 2009,
See: 41 NJR. 917(a), 41 N.LR. 1994(a).

In (a), substituted “Supportive housing projects” for “Projects™,
“individuals with special needs” for “a special needs client population™
and “$1,200,000" for “$900,000”, and inserted the second sentence; in
{t), substituted “two” for “three” and deleted “and two projects per
¢ycle” following “projests per year”.

Amended by R 2011 d.239, effective September 6, 2011.
See: 43 N.LR. 917(a), 43 N.JR. 2293().

In (@), substituied “12.5 percent of the available tax credit autherity
atiributable to a particnlar calender year” for “$2,000,000” and
«$1,000,000” for “$1,200,000” and added the last two sentetices.
Amended by R_2013 d.086, effective Jume 17, 2013,

See: 45 NJR 530(z), 45 NJR. 1511(a).

Rewrote (&) and (b); and added (d).

5:80-33.7 Final Cycle

(a) All projects, including minimum rehab prajects, may
apply to this cycle. All credits not utilized under N.JA.C.
5:80-33.4 through 33.6 and 33.8 (if any) shall be made
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available in the Final Cycle and the maximum annual
allocation of credits to projects competing in this cycle is
$1,750,000. Total developmeni costs shall not exceed
$250,000 per unit for buildings of one to four residential
stories, $275,000 per unit for buildings with five or six
residentisl stories, and $300,000 per unit for buildings with
over six residential stories, excluding capitalized permanent
reserves, non-basis eligible off-site improvements, and
required deferred developer fee, if any. Unless market area
demographics and/or financial feasibility demonstrate other-
wise, all non-age-restricted projects (except minimum
rehabilitation, preservation, and historic rehabilitation proj-
ecis) must adhere to the following minimum bedroom
distributions: the combined number of efficiency and one-
bedroom tax credit units shall be no greater than 20.00
percent of the tax credit units; at least 30.00 percent of the tax
credit units shall be two-bedroom units; and at least 20.00
percent of the tax credit units shall be three-bedroom units.

{b) If less than 10 percent of the ceiling has been awarded
to qualified nonprofit organizations, then awards from the
Final Cycle shall first be made to such organizations until not
less than 10 percent of the credit ceiling has been awarded to
such organizations. If the Federal nonprofit requirement as
stated in 26 U.8.C. §42(h)}5XA) is satisfied, reservations
shall be awarded to the highest-ranking eligible projects. To
insure equitable distribution if there are both excess demand
and multiple ranking eligible applications from a single
municipality, NTHMFA shall fund no more than two projects
per year from the same municipality (however, projects
funded through the Supportive Housing Cycle will not be
included in this count). Funding of projects shall be
prioritized in the following manner: the highest ranking
eligible project(s) in the Family Cycle, the Senior Cycle, and
lastly, the Final Cycle. Projects that received an award of
credits in a previous year that are now re-competing shall not
be included in the totals for purposes of the equitable
distribution provision described herein.

(c) Projects that were admitied to a cycle in the same allo-
cation year but did not receive a reservation of credits may
reapply in the Final Cycle by submitting the reapplication fee
and a spomsor certification for reapplication in which the
applicant:

1. Certifies that there are no changes whatsoever to the
previously submitted application; or

2. Tdentifies any and all changes to the previously sub-
mitted application, along with supporting documentation.

Amended by R_1997 d.284, effective July 7, 1997.
See: 29 N.JLR. 1441(a), 29 N.L.R. 2813(z).

Inserted references to Rral Cycle.

Recodified from N.JA.C. 5:80-33.7 and amended by R.1998 d.279,

effective June 1, 1998.

See: 30 N.JR. 1132(a), 30 N.JR. 1978(a).

In (a), inserted “including mintrum rehab projects” following “All
projects”. Former N.J.A.C. 5:80-33.9, Application fee schedile, was
recodified to N.LA.C, 5:80-33,12,

Recodified from NJAC. 5:80-33.9 and amended by R.1999 4120,

effective April 5, 1999.
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See: 31 N.JR. 122(), 31 N.TR. 860(a).

Rewrote the section. Former NLJA.C. 5:80-33.8, Special Needs

Cycle, recodified to N.J.A.C. 5:80-33.7.
Amended by R.2001 d.1790, effective May 21, 2001.
See: 33 N.LR. 932(a), 33 N.JR. 1573(b).

Rewrote the section. ‘
Amended by R2002 d.233, effective July 15, 2002.
See: 34 N.LR. 1574(a), 34 N.JR 2417(a).

Rewrote the section.

Recodified from NJA.C. 5:80-33.8 and amended by R.2003 d.300,

effective July 21, 2003,

See: 35N.JR 1616(a), 35 N.JR. 3298(b).

Rewrote (g), (bY; in (c), amended N.J.A.C. reference; in (d), inseried
ehgible following “ranking”; in (e), introductory paragraph deleted
“simply™; rewrote 2. Former NJA.C. 5:80-33. 7, Speciat needs cycle,

recodified to N.JLA.C. 5:80-33.6.
Amended by R.2006 d.112, effective March 20, 2006.
Seer 37 N.JR. 3879(a), 38 N.LR. 1432(a).

In introductory paragraph (), added “at least™; in (), added “general
partner/managing member” and substituted “Supportive Housing” for
“Special Needs™.

Amended by R.2007 d.168, effective May 21, 2007.
Ses: 39 N.J.R. 281(a), 39 N.JR. 2011(a).

In (a), inselted the third sentence; and in (b), inserted a comma
following, “Then” in the third sentence; smd inserted the last senfence,
Amended byR..ZOOB d.133, effective May 19, 2008,

See: 40 N.IR. 839(a), 40 N.JR. 2429(b).

In the introductory paragraph of (a), rewrote the second sentence and
inserted “tax credit” following “one-bedroorn” in the third sentence; in
(a)l, inserted “/Replacement Honsing™ twice, inserted “or Replacement
Housing Factor” and substituied “this” for “the HOPE VI” preceding
“get-aside™; in (b), substituted “If” for “In the umlikely event thai”,
ngerted “/Replacement Housing” and deleted “or developer” fo].lom.ug
the first occurrence of “municipality” and deleted “end/or developer/
general parh]ﬂrlmana.gmg member” following the second occurrence of
“municipality”; and in (c), updated the N.J.A.C. reference.

Amended by R2009 d 154, effective May 4, 2009,
See: 41 N.LR. 917(a), 41 N.LR. 1994(a).

Rewrofe (a) and (c); in (b), substitmied ‘preservaho for “HOPE
VI/Replacement Housing”, deleted the former third sentence, substitated
“two” for “thres” and dclcted “and two projects per cycle” following

“projects per year™; deleted former {d); and recodified former () as (d).
Amended by R.2011 d.239, effective September 6, 2011.
See: 43 N.JR. 917(a), 43 NJ.R. 2293(a).

Rewrote (2); and in (b), deleted “reservations shall be awarded to the
highest-ranking eligible preservetion project. Then™ following “satis-
fied,”.

Amended by R.2013 4.086, effective June 17, 2013.
See: 45N.JR S30(a;, 45NJR. 1511(a).

Rewrote (z); in (b), ingerted “thowever, projects funded tbrough the
Supportive Housing Cycle will not be included in this count)”, and
deleted “the Supportive Housing Cycle” preceding “and lastly”; deleted
former (c); and recodified former (d) as (¢).

5:80-33.8 Reserve

(a) Projects that need credits because of technical errors
and severe hardship can submit a reapplication for credits
from the Rescrve. The Reserve may also be used to fund
supplemental awards or for unforeseen circumstances beyond
the developer’s control where NJHMFA. determines that a
project’s financial feasibility is jeopardized. Any credits not
dedicated to the Family, Senior, Supportive Housing, and
Final Cycles shall be deposited into the Reserve. Awards of
credits from the Reserve are subject to availability and to
NJHMFA's evaluation of the request,

1. Since NJHMFA does not award partial allocations,
one of the purposes of the Reserve is to provide supple-
mental awards to eligible projects that can only be partially
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funded with the credits remaining io their respective cy-
cles. Supplemental awards are given first to the highest-
ranking, partially funded eligible project from the Family
Cycle. NJHMFA then evaluates the highest-ranking, par-
tially funded eligible projects from the Senior and Suppor-
tive Housing Cycles. The next supplemental awards shall
be given to the ptojéct which requires the least amount of
credits from the Reserve to achiéve the maximum eligible
credit amount. Should sufficient credits exist in the Re-
serve, NJHMFA shall give a supplemental award to the
highest-ranking, partially funded eligible projects from
both the Serior and Supportive Housing Cycles. Simul-
taneously, credits remaining from cycles that did not re-
ceive a supplemental award shall be deposited into the Re-
serve. :

2. Hardship requests for additional credits from the
Reserve are limited to $100,000 per project. Total develop-
ment costs shall not exceed $250,000 per unit for buildings
of one to four residential stories, $275,000 per unit for
buildings with five or six residential stories, and $300,000
per umit for buildings with over six residential stories,
excluding capitalized permanent reserves, non-basis
eligible off-site improvements, and required deferred
developer fee, if any. Hardship requests must be docu-
mented to the satisfaction of NJHMFA and must
demonstrate the existence of an unforeseen emergency
situation where the completion of the project is jeopardized
without an award of additiopal low-income housing tax
credits. No more than one hardship award shall be
approved with respect to a given project. Hardship
applications to the Reserve are accepted on an ongoing
basis until May 13. To apply to the Reserve for a hardship
reservation of additional credit, applicants must follow the
procedures at N.JA.C. 5:80-33.13(a)1.

3. Approximately $2,000,000 in credits shall be set
aside for eligible family projects with up to a 55 percent
affordability component. The project’s market study at
N.JA.C. 5:80-33.12(c)1ii shalt clearly demonstrate that the
tax credit umifs provide a minimum 20 percent market
advantage compared to comparable market rate units. Total
developrirent costs shall not exceed $250,000 per unit for
buildings of one to four residential stories, $275,000 per
unit for buildings with five or six residential stories, and
$300,000 per unit for buildings with over six residential
stories, excluding capitalized permanent reserves, non-
basis eligible off-site improvements, and required deferred
developer fee, if any. Projects shall achieve a minimum of
65 percent of the maximum score unider the ranking criteria
established imder N.J.A.C. 5:80-33.15. Should multiple
projects be deemed eligible at the same Tax Credit Com-
mittee meeting, credits shall be awarded in accordance
with the tiebreaker at N.J.A.C. 5:80-33.19(a)liii; however,
NJHMFA shall fand af least one project in a Targeted
Urban Mumicipality and ope project not in a Targefed
Urban Municipality, provided NJHMFA receives eligible
applications from both areas. Mixed income applications to
the Reserve are accepted unfil two months prior to the
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anticipated date that credits for the Family Cycle at
N.LA.C. 5:80-33.4 are to be awarded. Credits not awarded
under this paragraph shall be deposited for use in the
Family Cycle at N.JLA.C. 5:80-33.4.

Amerided by R.1997 d.284, effective July 7, 1997.
See: 29 NJ.R. 1441(a), 29 N.LE_ 2813(a).

Substantially amended section. :

Recodified from N.JA.C. 5:80-33.8 and amended by R.1998 d.279,

effective June 1, 1998. .

See: 30 N.LR. 1132(a), 30 NI 1978(a).

Rewmte (a), Former NJAC. 5:80-33.10, Cycle deadlines, was
recodified to N.J.A.C. 5:80-33.13. ‘

Recodified from N.JAC. 5:80-33.10 end amended by R.1999 d.129,

effective April 5, 1999,

See: 31 N.LR. 122(a), 31 N.LR. 860(a).

Rewrote (2). Former N,J.A.C. 5:80-33.9, Final Cycle, recodified io
N.J.AC. 5:80-33.8 .

Amended by R.2000 d.132, effective March 20, 2000,
See: 32 N.J.R. 191(z), 32 N.J.R. 1065(a).

Rewrote (a).

Amended by R.2002 d.233, effective July 15, 2002.
See: 34 NJR. 1574(a), 34 NJR 2417(a).

In (a), rewrote 1 and inserted “for additional credits from the Reserve™
following “Hardship tequests” in the first sentence and amended
NJAC. reference in 2.

Recodified from NJA C. 5:80-33.9 and amended by R.2003 d.300,

effective July 21, 2003. .

See: 35 N.L.R. 1616(a), 35 N.J.R. 3298(b). .

Rewrote the settionr Former N.JLA.C. 5:80-33.8, Final cycle,
recodified to N.J.A.C. 5:80-33.7.

Amended by R.2006 d.112, effective March 20, 2006.
See: 37 N.LR. 3879(a), 38 N.LR. 1432(a).

Rewrote ()1, deleted (a)3.

Amended by R.2008 d.133, effective May 19, 2008.
See: 40 N.LR. 839(2), 40 NLLR. 2429(b).

In the inttoductory paragraph of (), substituted “Family, Senior, aud
Supportive Housing Cycles and Final Cycles” for “Family, Senior, Sup-
portive Housing and Final Cycles™; and in (2)2, rewrote the third sen-
tence and deleted the former fourth and fifth sentences.

Amended by R.2009 d.154, effective May 4, 2009.
See: 41 NJR. 917(2), 41 N.J.R. 1994(a). o

In the introductory paragraph of (a), deleted “and” preceding “Sup-
pottive” and substituted a comma for “Cycles” following “Housing”; in
(a)2, substituted “May” for “Tuly”; and added (a)3.

Amended by R.2011 d.239, effective September 6, 2011.
See: 43 N.JR. 917(a), 43 NJ.R. 2293(a).

Deleted (a)3.

Amended by R.2013 d.086, effective Jine 17, 2013.
See: 45 N.JR. 530(z), 45 N.JR. 1511(a).
In ()2, inserted the second sentence; and added (a)3.

5:80-33.9 Volume cap credits

(a) Projects financed by tax-exempt bonds that request tax
credits pursuant to Section 42(h)(4) of the Code are required
by Section 42(m)1)(D) of the Code to satisfy the require-
ments for allocation of a housing credit dollar amount under
the qualified allocation plan. Projects requesting tax credits
entirely from volume cap do not have to compete and there
are no cycle deadlines, However, complete applications shall
be submitted at least one month before the tax-exempt bonds
are sold. The following information shall be included in order
for the application to be deemed complete: all applicable
sections of the application corresponding to eligibility re-
quirements at N.J.A.C., 5:80-33.12; those sections of the ap-
plication corresponding to the point categories for period of
restriction, conversion to tenant ownership (if applicable), tax
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abatement (if applicable) and the negative point categories;
and a sponsor certification and breakdown of costs and basis.
A copy of the appraisal/market study required by the appli-
cant’s lender and/or syndicator may be submitied in lieu of
the market study required at N.J.A.C. 5:80-33.12(c)1ii.

1. The governmental unit issuing the bonds is required
by Section 42(m){2)D) of the Code to determine the credit
amount needed for feasibility and viability of the project, If
NITHMFA is the bond issuer, NTHMFA shall make this cre-
dit determination. If NJHMFA is not the bond issuer, the
bond issuer shall provide a letter to NJHMFA assigning its
responsibility under Section 42(m)(2)(1)) to NJHMFA.

2. In order for a project to gualify for all of its tax
credits from volume cap, Section 42(h)}(4) of the Code
requires that 50 percent or more of the aggregate basis of
the building and the land on which it is located be financed
with tax-exempt bonds. Qualifying tax-exempt bonds are
obligations the interest on which is exempt from tax under
Section 103 of the Code if such obligation is taken into
account under Section 146 of the Code, and the principal
payments on such financing are applied within a reasonable
period to redeem obligations the proceeds of which were
used to provide such financing.

3. Projects that request both volume cap credits and
ceiling (competitive) credits shall comply with the appli-
cation requirements for both.

4. Projects that would have received negative points
under N.JA.C. 5:80-33.15(a)16, 18 or 19 shall not he
issued tax credits until such items are corrected.

5. Projects that receive volume cap credits shall pay an
allocation/issuance fee as described at N.J.A.C. 5:80-33.25.

(b) If a municipality has granted a density bonus to assist
the low- or moderate-income units in a project, the project
may not receive volume cap credits unless the applicant can
conclusively demonsirate that the market rate residential or
commercial units are unable to internally subsidize the
affordable units despite the density bonus and the affordable
units are developed contemporaneousty with the commercial
or market rafe residential units. In evaluating these criteria,
NJHMFA shall adopt the standards as promulgated by the
DCA for similar types of projects seeking Balanced Housing
funds. This subsection shall not be evaded by failing to apply
all or any portion of the subsidy to the low- or moderate-
income wnits, by diverting all or any portion of the subsidy to
other uses or by using any other device in which all or any
portion of the subsidy is not used to benefit low- or moderate-
income housing,

(c) Applicants that have a general partner, voting member,
developer, or a related party who owned a managing or
controlling interest in an LIHTC project when title was
foreclosed thereon by enfry of judgment or deed in lieu of
foreclosure or that has ongoing uncorrected issues of non-
compliance shall not be eligible for tax credits for a period of
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seven years from the date of entry of the judgmeni of
foreclosure, the date of the deed in lien of foreclosure, or the
date all issues of non-compliance are deemed corrected by the
Agency, whichever shall have occurred most recently,

New Rule, R.1998 d.279, effective June 1, 1998,
See: 30 NLLR. 1132(a), 30 N.IR. 1978(a).

Former N.JLA.C, 5:80-33,11, Application to a cycle/eligibility require-
ments, was recodified to N.J.A.C. 5:80-33.14,

Recodified from N.J.A.C. 5:80-33.11 and amended by R.1999 d.120,

effective April 5, 1999,

See: 31 N.IR. 122(a), 31 N.LR. 860(a).

In (a), changed N.JLA.C. references. throughout, added the last sen-
tence in the iniroductory paragraph, and added the last sentence in 1.
Former N.J.A.C. 5:80-33.10, Reserve, recodified fo N.J.A.C. 5:80-33.9.
Amended by R.2000 d.132, effective March 20, 2000,

See: 32 N.JR. 191{a), 32 N.T.R, 1063(a).

Added paragraph (b).

In (&), rewrote the fourth sentence in the introductory paragraph, and
changed N.J.A.C. reference in 4; and added (b).

Amended by R.2001 d.170, effective May 21, 2001,
See: 32 N.LR. 932(a), 33 N.JR. 1573(b).

In (a), inserted “except the eligibility requirement at N.JLA.C. 5:80-
33.13(c)8 concerning strategic neighborhood plan;” following NIAC
reference; added {a)5,

Amended by R.2002 d.233, effective July 15, 2002,
See: 34 N.JR. 1574(a), 34 NLLR. 2417(a).

In (a), inserted “, ENERGY STAR Homes participation (new con-
struction projects only)” following “(if applicable)” and amended
N.JA.C. reference in the introductory paragraph and amended N.J.A.C,
reference in 4.

Recodified from N.J.A.C. 5:80-33.10 and amended by R.2003 d.300,

effective July 21, 2003,

See: 35 N.LR. 1616(a), 35 N.L.R. 3298(h).

In (a), introductory paragraph inserted “of the Code” following “Sec-
tion 42(m)(1¥D)", substituted “33.12” for “33.13 except the eligibility
requirement at N.JA.C., 5:80-33.13(c) concerning strategic neighbor-
hood plan”, amended N.JLA.C. teferences throughout, Former N.J.A.C.
5:80-33.9, Reserve, recodified to N.LA.C. 5:80-33.8. '
Amended by R.2008 d.133, effective May 19, 2008,

See: 40 N.JLR. 839(a), 40 N.LR. 2429(b).

In the introductory paragraph of (a), substituted the first occurrence of
“shall” for “should” and inserted “at least one month™; and in (a)4,
updated the N.J.A.C. reference.

Amended by R.2009 d.154, effective May 4, 2009,
See: 41 N.LR. 917(a), 41 N.LR. 1994(a).

Rewrote (b).

Amended by R.2013 d.086, effective June 17, 2013,
See: 45 NLLR. 330(a), 45 N.TR. 1511(a).

In (b), substituted *“granied” for “created” and “DCA” for
“Departient of Community Affairs”, and deleted “subsidy” following
the first occurrence of “density bonus”.

Amended by R.2015 d.159, effective October 5, 2015,
See: 47 N.J.R. 75%a), 47 N.LR. 2491(b).
Added ().

5:80-33.10 Application fee schedule

(a) The following fees shall be submitted at the time the
application or reapplication is submitted:

1. An application fee of $2,500 shall be paid by appli-
cants for projects applying to the Family, Senior or Sup-
portive Housing Cycle, and any firsi-time applications to
the Final Cycle, as well as for projects applying for volume
cap tax credits.

2, A reapplication fee of $100.00 for projects request-
ing credits from the Reserve and for projects that applied to
the Family, Senior or Supportive Housing Cycle, which did
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not receive a reservation of credits and wish to reapply in
the Final Cycle of the same allocation year. Projects that
are in essence new projects (for example, changes in the
project composition, sites, or owner or developer entities)
shall submit a new application fee.

(b) Application fees and reapplication fees are non-refund-
able.

Amended by R.1997 d.284, effective July 7, 1997,
See; 29 N.JR. 1441(a), 29 N.J.R. 2818(a).

In (a)1, inserted reference to Rural Cycle and added “as well as for
projects applying for volume cap tax credits”; and in ()2, inserted “B”
following “Reserve” and inserted reference to Rural Cycle.

Recodified from N.JA.C. 5:80-33.9 and amended by R.1998 d.279,

effective June 1, 1998,

See: 30 N.LR. 1132(a), 30 N.I.R, 1978(a).

In (a), inserted references to HOPE VI, Mixed Income. Former
N.EA.C, 5:80-33.12, Application to the Reserve (B), was recodified to
N.J.A.C. 5:80-33.15.

Recodified from N.JA.C. 5:80-33.12 and amended by R.199% d.120,

effective April 5, 1999,

See: 31 N.JR. 122(a), 31 N.J.R. 860(a).

In (a), deleted references to the Mixed Income Cycle throughout.
Former N.JLA.C. 5:80-33.11, Volume cap credits, recodified to N.J.A.C.
5:80-33,10.

Amended by R.2002 d.233, effective July 15, 2002,
See: 34 NLILR. 1574(a), 34 N.LR. 2417(a).

In (a)2, substituted “owner” for “sponsor” following “sites, or”.
Recodified from N.JA.C. 5:80-33.11. and amended by R.2003 d.300,

effective July 21, 2003.

See: 35 N.IR. 1616(a), 35 N.LR. 3298(b).

In (a)l, substituted “$2,500” for “$1,000” “Family, Seniot” for
“Urban, Suburban/Rural, HOPE VI” throughout. Former N.JLA.C. 5:80-
33.10, Volume cap credits, recodified to N.J.A.C. 5:80-33.9.

Amended by R.2006 d.112, effective March 20, 2006.
See: 37 NL.LR. 3879(a), 38 NLILR, 1432(a),

In (a)1 and 2, substituted “Supportive Housing” for “Special Needs”.
Amended by R.2009 d.154, effective May 4, 2009.

See: 41 N.IR. 917(a), 41 N.J.R. 1994(a).

In (a)2, deleted “is due” preceding and “hardship” foltowing “for
projects requesting” and deleted a comma following “reservation of
credits”.

5:80-33.11 Cycle deadlines

(a) Application cycles shall be announced by NJHMFA
via notices sent to the mailing list maintained by the Tax
Credit Division no later than 45 days prior to the deadline.
Applications shall be accepted beginning one month prior to
the deadline date. Applications shall be submitted to
NIHMFA by 12 noon of the application deadline date in
order to be considered for review. Late and substantially
incomplete applications shall not be admitted into a cycle.
Late applications shall be returned to the applicant,

(b) It is the burden of the applicant to comply with the
requirements of these rules and to ensure that the application
presented to NJHMFA is clear, unambiguous, and complete
in all respects at the time of submission,

(c) Applicants shall be given 48 hours to cure defects as
follows, except for applications that NJHMFA deems to be
substantially incomplete:

1. If the applicant has failed to include a required docu-
ment, the applicant may supply the document; provided,
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however, that the document existed on the application
deadline date and, if the document is a legal agreement or
instrument, the document was legaily effective on the ap-
plication deadline date.

2. If statements or items in the application are contra-
dictory or mutually inconsistent, the applicant may present
information resolving the contradiction or inconsistency;
provided, however, that the information accurately reflects
the state of affairs on the application deadline date.

3. The applicant may provide any required signature
that has been omitted.

(d) Except for applications that NJHMFA deems to be
substantially incomplete, NTHMFA. shall notify the applicant
of any curable defects it discovers by telephone and,
simultaneously, in writing by electronic mail (e-mail). The
applicant’s corrective submission shall not be considered
unless it is received by NJHMFA no later than 48 hours
(excluding weekends and legal holidays) from the applicant’s
receipt of the e-mail. No application will receive more than
one notice for a curable defect. A project that has previously
applied for competitive credits (a reapplication) may receive
notification of a curable defect regardless of whether such
project has received notification in the past.

(e) If an applicant cures one or more defects in the manner
set forth at (c)l or 3 above, NTHMFA will deduct one point
for each defect cured from the project’s score in determmmg
its ranking in the application cycle.

(f) If an applicant fails to respond to NTHMFA’s notifica-
tion of curable defects within the 48-hour cure period, or if an
applicant’s response is non-responsive to the question asked,
a negative inference shall be drawn. Failure to respond to an
item in a cure letter will result in the denial of points if the
question is with respect to a point category; negative points if
with respect to the poini categories at N.JA.C. 5:80-
33.15(a)15 to 19; or ineligibility if with respect to an eligi-
bility requirement.

{g) After the application deadline, telephone calls or other
oral or written communications on behalf of a tax credit ap-
plicant (for example, from a project’s development team,
elected representatives, etc.) other than information submitted
pursuant to (d) and (e) above shall not be accepted or consid-
ered before reservation awards have been announced.

Recodified from N.JLA.C. 5:80-33.10 and amended by: R.1998 d.279,

effective June 1, 1998,

See: 30 N.LR. 1132(a), 30 N.J.R. 1978(a).

Added new (b) through (e); and recodified former (b) as (). Former
N.LA.C. 5:80-33.13, Scoring and ranking, was recodified to N.J.A.C.
5:80-33.16.

Recodified from N.JLA.C. 5:80-33.13 and amended by R.1999 d.120,

effective April 5, 1999,

See: 31 N.JR. 122(a), 31 N.LR. 860{z).

In (&), changed the deduction from two points to one point; inserted a
new (f); and recodified former () as (g). Former N.J.A.C. 5:80-33.12,
Application fee schedule, recodified to N.J.A.C. 5:80-33.11.

Amended by R.2000 d.132, effective March 20, 2000,
See; 32N.LR. 191(a), 32 N.LR. 1065(a).
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In (), changed N.JLA.C. reference.

Amended by R.2001 d.170, effective May 21, 2001 .
See: 33 N.LR. 932(a), 33 N.LR. 1573(b).

In (a), inserted “Applications shall be submmitted to NJHMFA by 12
noon of the application deadline date in order to be considered for law
review” and “(see definition)”; in {c), inserted “(see definition)” fol-
lowing “incomplete™; in (e}, inserted “for each defect cured” following
“po]‘_ﬂ 57‘

Next Page is 80-85
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Amended by R.2002 d.233, effoctive July 15, 2002,
See: 34 N.LR. 1574(a), 34 N.LR. 2417(a),
In (£), amended N.J.A.C. reference.
Recodified from N.JLA.C, 5:80-33.12 and amended by R.2003 d.300,
effective July 21, 2003,
See: 35 N.IR, 1616(a), 35 N.JLR. 3298(b).
In (a), inserted “date™ preceding the third sentence, deleted “(see
definition)” following “incomplete’; in (f) substituted “Failure™ for “For
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example, failure”, amended N.J.A.C. reference; in (g), substituted *“pur-
suant to (d) and (e} above” for “under the cure peried”, inserted “or
considered” following “accepted”. Formér N.JAC. 5:80-33.11, Appli-
cation fee schedule, recodified o N.J.A.C. 5:80-33.10.

Amended by R.2006 d.112, effective March 20, 2006.

See: 37 N.TR. 3879(a), 38 N.JR. 1432(a).

In (a), added “maintained by the Tax Credit Division” and “Late ap-
plications”; rewrote ntroductory paragraph (c); in (d), added “Except for
applications that NJTHMFA deems to be substantially incomplete” and
the last sentence.
Amended by R_2008 d.133, effective May 19, 2008.
See: 40 N.J.R. 839(a), 40 NJR_ 2429(b).

In (f), updated the N.J.A.C. reference.
Amended by R.2009 d.154, effective May 4, 2009.
See: 41 N.LR. 917(a), 41 N.XE. 1994(a).

In (a), substituted “shall” for “will” in the last sentence.
Amended by R.2013 d.086, effective June 17, 2013.

See: 45 NLJ.R. 530(a), 45 N.J.R. 1511(a).

In (b), deleted “literally” following “comply”, and inseried a comma

following “unambiguous™; and rewrste (d).

5:80-33.12 Application toa cycle!é]igibi]ity
requirements

(2) If a municipality has granted a density bonus to assist
the low- or moderate income units in a project, the project
may not compete for tax credits (ceiling tax credits) unless
the applicant can conclusively demonsirate that the market
rate residential or commercial units are unable to internally
subsidize the affordable units despite the density bonus and
the affordable units are developed contemporaneously with
the commercial or market raie residential units. In evaluating
these criteria, NJHMFA shall adopt the standards as
promulgated by the DCA for similar types of projects seeking
Balanced Housing funds. This subsection shall not be evaded
by failing to apply all or any portion of the subsidy to the
low- or moderate-income units, by diverting all or amy portion
of the subsidy to other uses, or by using any other device by
which all or any portion of the subsidy is not used to benefit
low- or moderate-income housing. For example, if a site was
originally zoned at four units per acre and a rezoning resulted
in six units per acre with a 20 percent set-aside for low-
and/or moderate-income units, then the site would be the
recipient of a density bonus, If the developer built at six
market units per acre, subdivided a portion of the acreage and
donated that land to a for-profit or nonprofit developer, then
the new owner may not compete for ceiling tax credits if the
market rate residential units were able to subsidize the
affordable units. Alternatively, if on the same site the number
of low- and moderate-income units is increased without a
cotresponding increase in density, then the additional
affordable units would be eligible to compete for ceiling tax
credits.

(b) In performing its review of all applicable eligibility
requirements, NJHMFA staff may contact the applicant to ask
questions if there are unclear aspects of the application. Such
contact should not be construed by the applicant as an
approval or rejection, but simply as an attempt to clarify the
application.

(c) Applications shall meet all of the eligibility
requirements listed in this section by the application deadline
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in order to be admitted into a cycle. NJHMFA reserves the
right to contact the applicant if the need arises.

1. Applications shall include the information set forth
in (c)1, either (c)1ii or (c)1iii, 4nd {c)1iv below in order to
demonstrate the need and demand for the proposed project
in a market area. If NJTHMFA determines an msufficient
market need or demand exists, the project shiall be deemed
ineligible.

i.  The proposed development, including all ameni-
ties and services, shall be described in a narrative format
by the applicant. The narrative shall include an ex-
planation of how the services shall be paid for, as well ag
the need and demand for the project and its impact upon
the neighborhood. Commercial space, if any, shall be
disclosed. Photographs of the site and existing structures
shall be provided from all significant perspectives and
show all significant nearby land uses, including, but not
limited to, those land uses listed at N.JA.C. 5:80-
33.15(a)11. Preliminary drawings of the finisted project,
including the site plan, floor plan and elevations drawn
to scale, shall be submitied with the narrative.

ii. A market study, certified to both the applicant
and NIOMFA in the analyst’s Certification, shall be
submitted for all projects. Two copies of the report shall
be submitted. The market study shall be no more than
six months old. Projects applying for additional credits
(either from the Reserve or a competitive cycle) that
have already received a previous allocation of tax credits
shall not be required to submit 4 new market study. The

" analyst shall state in the certification that all market
study requirements have been fully addressed. If any
relevant information cannot be cobtained, the analyst
shall explain why the information cannot be obtained.
The study shall also identify any assumptions, estimates,
projections, and models used in the analysis. The
assumptions used in the market study (for example,
project rents, unit mix, amenities, etc.) must precisely
reflect the information provided in the tix credit
application. The data and analysis shall clearly indicate
enough demand in the market to support the proposed
development. Any additional information appropriate to
the market area and the project shall be submitted to
demonstrate the demand for the proposed housing
project. The report shall include, at a minimum:

{1) A brief executive summary which includes the
appropriate vacancy rate, capiture rate, absorption
period, and the market adventage compared to compa-
rable market rate properties given the rents projected
by the applicant, as well as a detailed table of contents
which clearly identifies the location of the items listed
below;

(2) A description of the proposed site, including
pictures of the site and existing structures, pictures of
the immediate neighborhood, visibility/access/expo-
sure, proximify to retail and employment, detailed
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neighborhood and market area maps showing all
significant nearby land uses, block and lot numbers of
each parcel, site acreage, available public services and
public transportation, and existing infrastructure. A
description of the proposed improvemenis including
unit mix, a commentary on the preliminary drawings
including unit size and design, proposed project and
unit amenities, and any applicable tenant charges,
tenant-paid utilities, and pro_]cct-pmd utilities shall be
prov1ded

(3} Geographic definition and ahalysis of the
market area, including a comprehensive and reason-
able rationale for the tugpested market area with
supporting evidence. For example, the market area
mey be defined as the area in which similar properties
compete with the subject property for tenants, or the
area immediately sutrounding the project from which
60 to 70 percent of the residents are expected to be
drawr, taking into accomnt political and natural
boundaries, socioeconomic characteristics, and the
areas from which nearby rental developments draw
new tenants. The market area shall be evaluated on the
basis of employment and income levels and trends,
the presence of local revifalization projects, the
number of substandard units in the market, and the
number of cost burdened households in the market.
Interviews shall be conducted with ared apariment
managers to esiablish mobility patterns in the area.
Particular attention should be given to tax credit
properties. As available, the results of the interviews
shall be reported, showing the percentage of residents
by neighborhood/community. For cases in which the
subject property is an existing rental development or
later phase of an existing developmerit, detailed temute
by prior residence must be showrn. Additional
explanation shall be provided for any market area with
boundaries in éxcess of three miles (urban site) or five
miles (rural site) of the site;

(4) An economic analysis that provides the reader
coniext to better understand the household and rent
trends in the market. Topics to be addressed shall
include:

(A) Presentation of data and analysis pertaining
to the trend in resident employment and unemploy-
mert;

(B) Presentation of data and amalysis pertaining
to trends over the past five years in total at-place
éemployment {that is, jobs) in the county in which
the subject site is located;

(C) Presentation of data and amalysis pertaining
to at-place employment by industry sector for the
primary market area (PMA) or smallest available
geographic area that includes the PMA and

comparison to appropriate larger geographic area
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(that is, city, courity, mctrupohtan statistical area, or
labor market area); '

(D) A list of major employers in the PMA or
other appropriate small geographic area and
ammounced changes in workforce (that is, expan-
sions, contractions, and relocations), cotitractions in
their workforces, as well as newly announced
employers and their antlclpated effect on the local
economy; and .

(E) A map of major employers and
employment centers in relation to the subject
property;

(5) A demographic analysis of the households in
the market area in (c)1ii(3) above which are income
eligible and can afford to pay the rent (assuming
potential households may spend up to 40 percent of
their income on housig expenses). When appropriate,
the eligible households shall also be analyzed by
tenure (owier/renter}, size of renter households, and
age, Market studies submitted for projects applying to
the Senior Cycle shall include an evaluation of the
market for the eligible population over 70 years old.
Demographics from the last decennial census shall be
updated to reflect current market conditions and shall
be the basis for projected demographics. This research
data shall be provided in the appendix and shall be
from an organization such as Nielsen or a govern-
mental source such as the American Community
Survey, metropolitan planning organizations, or local
planning agencies. Supportive Housing projects shall
also provide demographics on the special needs
population in the project in order to substantiate need
and demand at projected rent levels;

(6) Rent, vacancy, and amenity surveys by unit
size of market rate, affordable, and subsidized prop-
erties. The affordable property survey shall include all
LIHTC properties in the market area and those
projects that are currently under consfruction or have
received preliminary site plan approval A rent
adjustrent anialysis of the most comparable properties
to the subject shall be presented to derive & market
fent for each unit type. Data shall include, at a
minimum, a grid analysis by unit size for remts,
amenities, unit features, unit square footage, age,

" number of bathroons, tenant-paid utilities, rent per

square Toot, location, physical condition, and curb
appeal. Rents shall be adjusted, especially for utility
and amenity charges, so that appropriate comparisons
can be made. The proposed rent shatl have at least a
10 percent rent advantage in relation to the estimate of
market rent. Additional information concerning unit
mix, vacancy and turnover rates, operating expenses,
rent trends, rent concessions, rent comtrol, waiting
lists, absorptmn per month, design, contact, and
contact phone number shalt be provided in a grid or
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narrative format when available. The market study
shall contain a minimum of three rent comparables for
each unit size. All comparable properties shonld be
within the delineated market area when possible. In
cases where a comparable project has to be chosen
from outside the market area (for example, where
there is not enough similar rental product in the
market area), appropriate adjustments should be made
for location differences, At least one picture of each
comparable and a detailed street map which shows the
location of each comparable shall be provided. In
addition, if the building that is the subject of the tax
credit application is currently occupied, rent roils and
current tenant incomes shall be provided and
analyzed,

(7) The capture rate, absorption period, and the
impact the proposed remtal housing may have on
existing inventory. The capture rate is the number of
units in the project divided by the net demand for the
project, where the net demand is the number of
households which are income eligible and can afford
to pay the rent minus the number of comparable
affordable wnits in the market area. For purposes of
the market study, the maximum annual household
income for the tax credit units shall be equal to 50 or
60 percent of the arca median income (depending on
whether the applicant chooses the 20 percent at 50
percent or 40 percent at 60 percent Federal set-aside)
of a household. The maximum income limit shall be
based on an average houschold size of 1.5 persons per
bedroom for the largest tax credit unit. For single
T00m oCcupancy projects, assume one person per unit,
Maximum income limits for all proposed senior
projects shall be limited to a two-person household.
The minimum anmal household income for the tax
credit wnits shall be equal to the lowest tax credit
gross rent multiplied by 30 (which assumes that
potential households may spend up to 40 percent of
their income on housing expenses on a monthly
basis). The absorption period is a forecast of the
number of months that will elapse from the
completion of construction to stabilization (93 percent
occupancy) of the project as a whole, taking info
consideration a reasonable vacancy rate. Sample
calculations of capture rale and absorption period
shall be shown in the report, and NJHMFA shall be
able to reconstruct the estimates using the data and
methods in the market study. When additional
analysis is appropriate, methods shall consider
demographic trends, age of houscholders, the size of
renter households, the unit mix of the project, the
amount of home ownership in the target population,
the cost of home ownership in the market area,
approved projects not yet placed in service, and any
other significant factors. The impact of the subject
project on existing housing in the market area shall
also be addressed;
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(8) If applicable, the appropriate rent per square
foot and vacancy factor based on market conditions
for eny commercial space in the project;

(9) A conclusion forecast regarding the potential
viability of the proposed project which states the
strengths and weaknesses of the project, compatibility
of surrounding land uses, appropriateness of project
design and amenities, and the reasonableness of pro-
jected remts. In addition, the analyst shall state
whether sufficient demand from targeted houssholds
exists for the development as proposed. Suggestions
to make the project more marketable shall be provided
if appropriate. All conclusions shall be based on data
anatyzed in the body of the report; and

(10) A statement of the compstency of the analyst
conducting the study. The market analyst shail certify
that:

(A) He or she is an independent, third patty
professional with no financial interest in the project
other than in the practice of his or her profession
(for example, his or her fee for preparing the report
is not contingent upon project completion and/or an
award of tax credits);

{B) He or she has the requisite knowledge to
proceed with the study;

(C) He or she has personally inspected the sub-
ject property and the comiparable properties ana-
lyzed in the report; and

(D) He or she has conducted the study in
accordance with the Model Content Standards for
Market Studies for Renial Housing of the National
Council of Housing Market Analysts (NCHMA),
1400 16th Street NW, Suite 420, Washington, DC
20036, which Market Content Staridards are
available at  http:/’www.housingonline.com/
resources.aspx, incorporated herein by reference, as
amended and supplemented.

(11) The provisions of N.J.A.C. 5:80-33.11(d) and
(e) shall not apply to market studies submitted under
this subsection. Instead, during the market study re-
view process, a reviewer contracted by NJHMFA
shall notify the independent, third-party professional
who completed the imarket study by telephone and,
simultaneously, in writing by facsimile transmission
about significant missing or unclear components of
the market study. A copy of such correspondence
shall also be simultaneously sent to NJHMFA and the
tax credit applicant. Failure of the independent, third-
patty professional who completed the market study to
provide a sufficient response within five business days
about significant missing 6r vnclear componesnts of a
market study shall result in an application being
declared ineligible.
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iii. For projects of 25 units or less and projects
receiving Project Based Section § rental assistance for
100 percent of the units, the form of market analysis
described below may be submitted in lieu of the market
study requiremenis listed in (c)1ii(1) through (7) above:

(1) The third party analyst shall provide a
description of the proposed site and proposed
improvements, a geographic definition and analysis of
the market area, age and income demographics within
the defined miarket area and rent, vacancy and amenity
sutveys by unit size of market rate, affordable, and
subsidized properties. In addition, a rent adjustment
analysis shall be provided of the properties most
comparable to the subject property. For suggestions,
see related subsections of (¢)1ii above; and

(2) The requirements at (c)lii(8) through (11)
above shall be complied with.

iv. Updates of market studies more than six months
old shall reflect a recent site visit by the market analyst,
updated information on the comparable properties and
an analysis of any significant changes fo the subject
development.

2. Applications shall include the information set forth
in (c)2i and ii below in order to demonstrate site control:

i. The applicant shall be either the owner or
developer of the project and shall demonstrate that it has
control of thie property via any one or a combination of
the following: fee simple iitle; long-term leasehold
interest (for a minimum term of the compliance and
extended use periods); option to purchase or lease,
including évidence that options are renewable until at
least the start of construction; executed land sales
confract or other enforceable agreement for acquisition

~ of the property; and/or an executed disposition and
development agreement with a public agency that
specifies the site(s) to be acquired and, if the property is
to be or may be acquired by eminent domain, identifies
the condemnor, as such term is defined af N.J.S.A. 20:3-
1 et seq. or its successot. The acquisition price and basis
ghall be limited to the lesser of the purchase price or the
“a3 is” appraised value of the building and/or fand.

ii. The applicant assumes the full burden of disclos-
ing with certainty in its application how it shall obtain
and maintzin site control. The application shall set forth
with specificity by what means each parcel of the
project’s real property is to be acquired if such acquisi-
tion has mot yet been perfected; applications shall not
indicate alternate means of acquisition for any particular
parcel, For all forms of site control, a copy of the current
owner’s recorded deed (or equivalent) shall be submitied
as supporting documentation. In the case of a muomici-
pality or other entity acquiring property through eminent
domain, at a minimum, the applcant shall submit as part
of its application a copy of all written offers, as de-
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scribed at N.J.S.A. 20:3-6 or its successor, executed by
the condemmnor to the condemnee(s) with regard to all
real property comprising the project which is to be
acquired by this means, which offers must be in effect
and valid at the time of submission to NJHMFA. If
additional documents have been executed and/or filed
with regard to eminent domain at the time of application
deadline, the applicant shall append a copy of those
documents with its application and shall continue to
supplement the application with such documents as re-
quired by N.JLA.C. 5:80-33.31; additionally, the declara-
tion of taking shall be recorded within three months
from the date of the Tax Credit Committee meeting at
which awards/decisions are announced.

3. Applicants shall submit a copy of the preliminary or
final site plan resolution as well as all other approvals. For
rehabilitation projects with sites that are not required by the-
municipality to obtain site plan approval, a letter from the
planning board (or appropriate municipal official) stating
that the site(s) are not subject to site plan approval shall be
provided. It is the applicant’s responsibility to insure that
the project complies with all applicable local land use and
zoning ordinances and that nothing at the local or county
level will interfere with the project obtaining all necessary
permits. .

4. Applicants shall disclose the existence of any knmown
environmental conditions/constraints including, but not
limited to, wetlands, stream encroachment, and steep slope
grading, which may impact development on the project
site. It addition, applicants shall certify that all necessary
environmental approvals have been obtained from the
Depattment of Environmental Protection or, at a minimum,
applied for. If remediation is necessary, the remediation
plan shall be accomnted for in total develepment costs. If a
Phase I environmental study conducted in accordance with
A.S.TM. E1527-97, Standard and Poors Enhanced Proto-
col (which includes testing for lead, asbestos and radon)
has been completed for the project, the findings shall be
submiffed. A Phase I is not required; however, if a project
is awarded credits and a Phase I was not submitted with the
application, the applicant shall not be allowed to apply for
hardship credits for unforeseen environmental issues.

5. As required by Section 42(m)2)BXi) of the Code,
all financing information shalt be disclosed in the applica-
tion, including information about letters of interest amnd
other undertakings that the applicant does not identify as
funding sources in the application. The applicant shall
provide all syndication documents it existence at the time
of application including, but not limited te, the prospectus
(offering memorandum), limited partnership agreement,
joint veniure agreement, partnership administration ser-
vices agreement, development agreement and any amend-
nients to the aforementioned documents and any relevant
apreement between and among the relevant parties setting

' fotth the terms of the financial arrangements, commitment

letters, if any (firm or otherwise) and mortgage documents.
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All documents must include all exhibits and schedules. In
addition, Section 42(m)(2)(C)ii) of the Code requires the
taxpayer to “certify to the housing credit agency the full
exient of all Federal, State, and local subsidies which apply
{or which the taxpayer expects to apply) with respect to the
building.”

6. All funding sources planned for the project shall be
committed to the project. Commitments shall be firm and
contzin only conditions that are under the control of the
applicant (that is, commitments cannot be conditioned on
the availability of funds). The amount and all terms of the
funding commitment shall be listed in the documentation
provided under (c)6i through viii below. The amount and
terms shall be used by NJHMFA in its underwriting
analysis. Commitment letters shall be countersigned/
accepted in writing by the applicant. Expired commit-
- ments, letters of interest/intent and term sheets do not
- qualify as commitments. To evidence commitments for
- funding sources, the following is required:

i. Banks and other lending institutions: Commit-
ment letters for construction and permanent financing
must indicate the interest rate (or the basis on which the
interest rate will be set), tenn of the loan (at least 15

years for permanent financing, or if less than 15 years,

loan must be fully amertizing) and all conditions. If the
interest rate is floating after permanent loan closing, a
maximum interest rate shall be stated in the commitment
letter, and shall be the rate at which NJHMFA conducts
its underwriting analysis. The commitment shall have
been approved by the lender’s final approval authority
(for example, from a bank’s loan review committee or if
a lending consortium, from the consortium itself). The
maximum mottgage supportable shall have been ob-
tained. )

ii. State Balanced Housing, Home Express, State
Community Development Block Grant (CDBG), or
HOME funds: Projects applying for Balanced Housing
or Home Bxpress funds and tax credits shall comply
with the applicable rules of these programs. DCA shall
inform NJHMFA of those projects that have submitted a
complete application for State Balanced Housing, State
CDBG, or State HOME funds by the tax credit
application deadline. DCA will inform NYHMFA of the
projects it intends to fund and the subsidy amounts if
those projects are sufficiently competitive o receive tax
credits. DCA will announce the Balanced Housing,
Home Express, State CDBG, and HOME commitments
at the same time NJHMFA awards the reservaiions of

ili. Grants: All private, State or local grants shall be
deducted from basis unless the grantee is taking the
grant into income and paying income tax on it or the
grantee is making a loan to the partnership. All Federal
grants must be subtracted from basis.
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iv. Mumicipal, county or PHA grants or loans: Fund-
ing approvals for municipal or county grants or loans

~(for example, CDBG, HOME) vary from county to

county and from municipality to muricipality. NJHMFA
is sensitive to the regulatory constraints and adminis-
trative processes of local governmental funding sources
and recognizes that evidence of firm comnitments may
vary from one government entity to the next. Generally,
it is the municipal council and county board of free-
holders that have final approval authority; therefore, a
copy of the counfy or municipal resolition/ordinance
approving the funds for the project is required io be
submitted with the application. However, for govern-
mental entities where that is not the standard approval
process, NJAIMFA shail accept comiparable comimit-
ments. For example, for projects receiving HOME funds
from patticipating jurisdictions (PJs), NJHMFA shall
accept one of four forms of commitments in light of the
many ways that local governmental entities combine
their local approval process with Federal HOME regula-

" tions. First, applicants may simply submit an approved

municipal or county resoldion described in the begin-
ning of this subsection. Second, an applicant may submit
a copy of the HUD form 7015.15 “Request for Release
of Funds & Certification™ along with a copy of the PT’s
cover letter transmitting it to HUD. Third, the applicant
may submit a copy of their PY’s Comprehensive Housing
Affordability Strategy (CHAS) with the project and the
funding amount specifically cited in the CHAS along
with a copy of the PFs resolution approving the CHAS.
Fourth, for those PJs that have anthorized their staff to
make final funding decisions, a commitment letter
signed by the authorized signatory (that is, the person
having final approval authority) shall be sufficient so
long as documentation delegating final approval anthor-
ity to the signatory is also submitted.

v. Ownmer equity/loans and defared developer fee:
All applicants representing that they shall be contrib-
uting equity beyond that generated by the tax credit shall
disclose the amousnt, the source, and all terms. Appli-
cants “coming out-of-pocket” to fill a funding gap shall
provide supporting documentation (that is, bank state-
ments) and a letter from an independent C.P.A. who
certifies that the applicant has the amount of cash that is
needed to fill the funding gap. Cash already expended on
the project by the applicant can be utilized as a source of
funds if said expenditures are verified by an independent
C.P.A. and said cash is not an advance of other project
funding sources. If the developer fee is deferred, appli-
cants shall specify the amount, and when and how it will
be paid. (NJHMFA establishes maximum developer
fees.) Projects which utilize more than 50.00 percent of
the total developer fee as a finding source at the
application stage shall be declared infeasible, unless
such use of the developer fee is on an interim basis (that
is, if an anticipated funding source to replace the
deferred developer fee is identified in the application,
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and thie commitment of said funds is received no later
thzn the issuance of the carryover allocation/binding
agreement). Failure to secure said funding source and
subsequently reduce the deferred portion of the
developer fee to 50.00 percent of the total amount by
carryover shall result in a cancellation of the tax credit
reservation. Contractor fees camnot be pledged. Appli-
cant equity or deferred developer fee may be sub-
sequently replaced by State HOME or Balanced Housing
resources only if the application for State HOME or
Balanced Housing resources has been submitted by the
tax credit application deadline,

vi. Investor commitments: Applicants who do not
have an agreeriient with a syndicator/investor af the time
of application or who have only received an investor’s
term sheet may still apply for tax credits, however,
NJHMFA shall wriderwrite the project at the lowest level
of the NJHMFA equity range. Applicants that have an
investment agreement with their investor shall have their
project underwritten at a higher price, upon request,
provided thie equity pricing falls within the NJHMFA
equity range: The applicant shall include in the applica-
tion' a commitment letter (not a terrn sheet) from an
investor evidencing the net pricing (cenfs per credit

dollar) and total anticipated net proceeds. Applicants of -

projects where the general partner(s) (or equivalent) will
be tetnining two or more percent ownership interest will
have a retention factor added to the NJHMFA base of
the equity range or the project’s net pricing. :

vii. All-equity projects: Such prajects include those
where the applicant is financing the project and is taking
the credits itself and those where the project is per-
manently financed Solely on tax credit proceeds (that is,

' no morigage, grants, etc.). Applicants of projects in the
former category shall comply with (c)6v above and shall
have a retention factor added to the base of the
NYHMFA cquity range. Applicants of the projects in the
latter category shall submit a fully executed investor
commitinerit evidencing the pricing per credii dollar and
total anticipated net procecds shown in the application.
If thete is sufficient cash flow to amortize debt, the
applicant shall obtain a mortgage commlﬁmnt for such
debt,

viii, Federal Home Loan Bank (FHLB): Applicants
applying for tax credits and the FHLB Affordable
Housirig Program shall not be required to submit a
committment letter from FHLB by the application
deadline. If a project fails to receive FHLB funding, the
project may be declared infeasible unless there is an
alternate source of financing, such as a deferred
developer fee, identified in the tax credit application and
commitment of the alternate funding is received by
issugnce of the carryover allocation/binding agreement.

ix. Regional contribution agreements (RCAs): A
copy of the municipal resolution/ordinance approving
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the funds for the project or the project plan amendment
that includes the project and is approved by the receiving

- mmmicipality is required fo be submitted with the ap-
plication.

x. Municipal Affordable Housing Trust Funds: A
copy of the current spending plan listing the project
which has been. approved by the municipality and
submitted to DCA by the application deadline shall be
submitfed in the application. ‘

7. In accordance with the Code, NJHMFA shall
examine the reasonableness of the operational costs of the
project. Applicants shall demonstrate that their project is
financially feasible and viable as a qualified low-income
housing project througbout the tax credit compliance
period.

. i. Projects shall be underwritten to demonstrate
project feasibility at a household median income per-
centage that is 2.5 percent below the set-aside selected.
For example, if the 20 percent at 50 percent Federal set-
aside is selected, the project shall be underwritten with
rents affordable to tenants at or below 47.5 percent of
the area median income adjusted for family size.

ii. Applicants shall submit a 15-year cash flow pro
forma signed by the first mortgagee (or syndicator/
jnvestor if the project has no hard debt) which
exclusively reflects the following language verbatim:
“We acknowledge that this pro forma substantially
matches the assumptions used in our underwriting of the
mortgage (equity investinent).”

(1) The proforma must precisely reflect the rent
sttucture in the tax credit application, including all
lenders® assumptions such as principal and interest
payments, non-rental income, operating expenses,
required reserves, ammual fees, etc. as well as other
charactetistics of the application that impact financial
feasibility (for example, cost of social services). That
is, a project’s applications for any and all other
financing must mirror the development cost, operating
assumptions, remt structure, etc., shown in the tax
credit application.

(2) Year ome of the pro forma shail show sta-
bilized operations. If the pro forma reflects negative
cash flows in any year, the application shall demon-
strate the funding and utilization of an Operating
Deficit Escrow Account (ODEA). Assumptions re-
garding interest on the ODEA shall be reasonable.

(3) The pro forma may reflect rental assistance
only if such assistance is project based and is evi-
denced by the subrnission requirements described in
(c)13 below. The subsidy may be illustrated only for
the initial contractual term; that is, fiture renewals of
project based subsidy centracts cannot be assumed.
Upon the expiration of project based rental assistance,
supportive housing projects shall be underwritten at
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rents no more than 20 percent of area median income
adjusted for family size. For non-supportive housing
projects, the project shall be underwritten at rents that
are appropriate for market conditions (and are thus
supported by the market study required at (c)lii a-
bove); however, in no event shall rents exceed 50 per-
cent of area median income adjusted for family size.

(4) Year one of the pro forma should reflect core
operating expenses between $3,000 and $4,000 per
unit, For those projects with core operating expenses
less than $3,000 per unit or more than $4,000 per unit,
the application shall include an explanation supported
by andited financial statements as to why the per unit
operating expenses fall outside this recommended
range, except that no family project shall have core
operating expenses below $3,000 per unit and no
senior project shall have core operating expenses
above $4,000 per unit. Other operating expenses will
be evaluated for reasonableness given the character-
istics of the project.

(5) Executed leases for a mintmum term of five
years shall be required for projects that rely upon
commercial income to demonstrate financial feasibil-
ity. Should the term of the executed lease end prior to
the end of the compliance period, NJHMFA shall use
a vacancy rate of 50 percent for the years not covered
by the lease.

iii. Applicants shall submit at least two forms of data
supporting the operating expenses stated in the proforma
(for example, database information, comparable project
information, Institute of Real - Estate M:amagement
(IREM) statistics) or an NJHMFA Form 10 signed by
the NJHMFA Property Management Division. NJHMFA
reserves the right to reguire submission of the audited
financial statements for comparable projects owned by
the applicant

iv. . NJYHMFA reserves the right to require a residual
value analysis (conducted by the partnership’s account-
ant) of any project with significant soft debt, at any time
during the application and/or allocation process.

v. Projects with market-rate units shall distribute
the low and moderate income units among the different
sized units to reflect the same percentage distribution as
the number of different sized umits bear to the total
number of units. A greater percentage of the low and
moderate income units may, however, be allocated to the
larger units. Additionally, low and moderate income
units shall be distributed throughout the project such that
the tenants of such units will have eqoal access to, and
enjoyment of, all common facilities of the project. (See
N.JA.C. 5:80-8.3)

8. Suvccessful participation in the New Jersey Clean
Energy Program’s (NJCEP) NJ ENERGYEfficient Homes
Program or equivalent per the Guide to NJHMFA

8091

ENERGY STAR Equivalency Requirements (Guide),
incorporated herein by reference as subchapter Appendix
A, shall be required for all applications. All applicants shall
comply with the requirements of the Guide. Applications
shall include a copy of a signed contract between the
applicant and a Home Energy Rating System (HERS) rater
(per NJCEP NJY ENERGYEfficient Homes Program gnide-
lines) and a signed letter of intent provided by NJHMFA,
which states that the applicant has read the Guide and will
comply with all requirements thereof. At the time 2 project
places in service, owners shall submit fo NJHMFA the NJ
ENERGYEfTicient Homes Certificate issued by the NJCEP
(or equivalent) for each dwelling wmit/building, as appli-
cable, in the project.

9. Successful completion of an NJHMFA-approved tax
credit certification program prior to the project being
placed in service. The staff person responsible for
verification of tenant income must be the person to
successfully pass the certification examination and meet a
continning education requirement of at least six hours
annually by an approved provider for the term of the
compliance and extended use periods. For the list of
approved tax credit certification programs, please contact
NIHMFA’s Division of Tax Credit Services at (609) 278-
7400.

10. Applicants requesting acquisition credits shall
include an attorney's opimion regarding each building’s
eligibility for acquisition credits. Applicants shall submit
an appraisal not older than six months. If acquisition
credits are denied, the application shalt still be considered
for rehabilitation credits so loag as the project remains
fessible without the acquisition credit. NJHMFA reserves
the right to require a capital needs assessment for any
project seeking acquisition credits and/or an independent
appraisal which conforms to the Uniform Standards of
Professional Appraisal Practice {(USPAP) for those projects
that have land acquisition costs totaling over $7,500 per
unit.

11. For all projects that are claiming a prior owner’s
expenditures in basis, 8 C.P.A. shall itemize the step-ih-
the-shoes costs and certify that the amount of the step~in-
the-shoes costs shown in the application has indeed been
spent and is accurately reflected in eligible basis. Prior
owner’s developer fees shall not be recognized.

12. All projects funded by the United States Department
of Agticulture (USDA) Rural Development shall provide a
letter from the State Director approving the loan and
stating that the funds have been obligated. Because USDA
Rural Development does not find a developer fee, the
allocated credit amount may be limited to an amount suffi-
cient to pay only the developer fee, NTHMFA establishes
the maximum developer fee.

13. All applicants receiving rental subsidy from a
government or private source shall submit with the tax
credit application evidence of receipt of such assistance,

Supp. 6-17-13
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Evidence of Project Based Section 8 Rental Assistance
shall include, 4t & minitaum, a letter from the Public
Housing Authority (PHA) firmly approving the project for
Project Based Section 8 Rental Assistanice subject to the
completion of the subsidy layering review or a Commit-
ment to énter into a Housing Assistance Payments Contract
{CHAP) under the HUD Rental Assistanice Demonstration
- {RAD). For projects invelved in the AFL-CIO Pension
Fund Program, a preliminary commitment from the AFL-
CIO shall suffice. For other types of (non-Section 8) rental
assistance, evidence shall include a fully exécuted rental
assistance confract that specifies the source and term of the
subsidy. Omly projects receiviig projeci based rental
assistance may underwrite the project using the fair market
rents (FMRs) as defined by the project’s approved HAP
contract. Upon the ocxpitation of project based remtal
assistance, Supportive Housing projects shall be under-
written at rents no riore than 20 percent of area median
incom¢ adjusted for family size, For non-Supportive
Housing projects, the project shall be wnderwritten at rents
that aré appropriate for market conditions (and are thus
supported by the market study required af (c)1ii above);
however, in no event shall rents exceed 50 percent of area
median income adjusted for family size. If Stafe Rental

Assistance Program (SRAP) rental subsidy is available, |
projects applying for SRAP and tax credits shall comply .

with the applicable rules of these programs. DCA will
inform NJHMFA of those projects that have submitted a
complete application for SRAP by the tax credit
application deadline. DCA will inform NJHMFA of the
projects it intends to find and the subsidy amounts if those
projects are sufficiently competitive to receive tax credits.
DCA will ammounce the SRAP commitments at the same
time NJHMFA awards the reservations of tax credits.

14. Supportive housing projects or projects applying to
any cycle that contain supportive housing units shall
submit the following items in addition to those items at
N.JA.C. 5:80-33.15(a)5:

i. A supportive housing population needs anatysis;

ii. A A supportive housing marketing plan. The plan
foost identify the organizations that will be used for
referrals and evidence, such as a letter of support, must
be provided attesting that such organizations have

expetience serving the target population and can be a

source for referrals. For example, if the target population

is homeless individuals or homeless families, a resolu-
tion indicating that referrals will be provided or a letter
of support from the local/county Continnum of Care

(CoC) is recommended;

iii. Evidence of the supportive housing development,
management and/or supportive services experience of
the owner entity, property management entity and/or
social service provider who will be providing the prop-
erty management and supportive services to the resi-
dents;
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iv. Sources of funding and a social services plan that
includes a detailed description of the scope of services to
be provided to the individuals with special needs. If the
social service provider is partnering with other com-
muhity services, that relationship must be substantiated
with executed letters of agreemerit detailing the services
to be provided and the term thereof;

v. An executed supportive services agreement be-
tween the supportive services provider and the owner
entity; and

vi. EBvidence of the receipt of rental assistance or
operating subsidy commitment(s) for special needs
populations below 30 percent of area median income
and/or evidence that the supportive housing units are
affordable to the target population.

15. NJHMFA encourages all owners/developers to af-
firmatively market their projects. For projects over 25

- units, applicants shall submit an Affirmative Fair Housing

Marketing Plan, which, in short, documents how the proj-
ect will be marketed to those people who are least likely to
apply. For instance, if the proposed development is located

“in an area predominantly populated by Cauncasians, out-

reach should be directed to non-Caucasians. Conversely, if
the population is predominantly African-American, out-
reach should be directed to non-African-Amierican groups.
At the time the units are placed in service, the owner/devel-
oper and rental agent shall certify that the project was
affirmatively marketed.

16. Projects with IIOPE VI/Replacement Housing fond-
ing shall submit the following:

i. A copy of the commitment letter from HUD
awarding funds to the public housing authorify. The ap-
plicant shall disclose the terms and conditions of the
HOPE VVReplacement Housing grant to the public
housing authority that funds the project, as well as the
terms and conditions of the funding amangements be-
tween the public housing authority and the applicant;

ii, An opinion of tax coumsel in support of the dollar
amount of the eligible basis for the project set forth in
the application. Attached to this opinion, and incorpo-
rated therein, shall be the accountant’s analysis required
in (c)15ili below;

iii, An analysis conducted by an independent auditor
of anticipated project cash flow and residual value
demonstrating a reasonable prospect of repayment of ail
loans funded by the proceeds of the HOPE VI/Replace-
ment Housing funds and all debt. This analysis shall
incorporate the same assumptions utilized in the 15-year
cash flow pro forma submltted pursuant to (c)7ii above;
and

iv. The applicant shall demonstrate that any HOPE
VI/Replicement Housing fimds used in the application
to establish eligible basis at any time duoring the credit
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penoa At give financing pro-
visions that, when viewed in the context of reasonably
anticipated project cash flow and residual value, con-
stitute lawful basis under the Code and applicable law.

17. Non-preservation projects located in census tracts
wherein 30 percent or more of the existing housing units
are low income housing tax credit uaits shall not be eligible
for funding unless the following criteria are met:

1. The project must be a redevelopment project;

ii. The project does not add more low-income units
to the census tract;

iii. The project plan includes relocation options to

higher opportunity areas and mobility counseling assist-

ance for existing residents; and

iv. The application includes a mmnicipal resolution
that references this paragraph (N.J.A.C. 5:80-33.12(c)17)
and supports the allocation of housing tax credits for the
development.

Amended by R.1997 d.284, effective July 7, 1997.
See: 29 N.JL.R. 1441(a), 29 N.J.R. 2818(a).

Substantially amended paragraphs under (a); deleted former (b),
relating to requirements upon additional award of credits; and recodified
former (c) as (b).

Recodified from N.J.A.C. 5:80-33.11 and amended by R.1998 d.279,

effective Tune 1, 1998,

See: 30 N.JLR. 1132(a), 30 N.L.R. 1978(a).

Rewrote (a). Former N.JLA.C. 5:80-33.14, Point system for the Urban
Cycle, was recodified to N.JLA.C. 5:80-33.17.

Recodified from N.J.A.C. 5:80-33.14 and amended by R.1999 d.120,

effective April 5, 1999,

See: 31 N.JR. 122(a), 31 N.JLR. 860(a).

Rewrote (a). Foomer N.JLA.C. 5:80-33.13, Cycle deadlines, recodified
to N.JAC, 5:80-33.12,

Amended by R.2000 d.132, effective March 20, 2000.
See: 32N.JR. 191(2), 32 N.J.R. 1065(a).

Rewrote the section.

Amended by R.2001 d.170, effective May 21, 2001.
See: 33 N.JLR. 932(a), 33 N.IR 1573(b).

Rewrote section,

Amended by R.2002 d.233, effective July 15, 2002.
See: 34 N.J.R. 1574(a), 34 N.TR. 2417(a).

Rewrote the section
Recodified from N.J.A.C. 5:80-33.13 and amended by R.2003 d.300,

effective Fuly 21, 2003.

See: 35N.J.R. 1616(a), 35 N.J.R. 3298(b).

Rewrote the section. Former N.J.A.C. 5:80-33.12, Cycle deadlines,
recodified to N.JL.A.C. 5:80-33.11.

Amended by R.2006 d.112, effective March 20, 2006,
See: 37 N.JLR. 3879(a), 38 NJR. 1432(a).

Rewrote (c).

Amended by R.2007-d.168, effective May 21, 2007.
See: 39 N.IR. 281(x), 39 N.JR. 2011(a).

Rewrote (c)6ii, and the introductory paragraph of (c)8; added (c)8i
through (c)81ii; in ()9, inserted “the ‘as-is’ *; and in (c)11, substitated
“United States Depariment of Agriculture (IUSDA) Rural Development”
for “U.8, Department of Rural Economic and Community Development
(RE & CD)” and “USDA Rural Development” for “RE & CD™.
Amended by R.2008 d.133, effective May 19, 2008.

See: 40 N.L.R. 839(a), 40 N.L.R. 2429(b).

In (c)2ii, inserted “(or equivalent)”; in (c)6iv, deleted “RCA,” pre-
ceding “HOME” and substituted “and recognizes that” for “. There-
fore,”; added (c)6ix; in (c)7ii(3), substitted “13” for “12”, “supportive
housing” for “Supportive Housing” and “non-supportive housing” for
“non-Supportive Housing”; rewrote (c)8; added new (c)9; recodified
former (c)9 through (¢)15 as (c)10 through (c)16; in the introductory
paragraph of (c)14, subsiituted “housing” for “Housing™; rewrote (c)14i

I inthe introductory parag apn or (¢}10,
(c)161 (0)1611.1 and (c)161v, inserted “/Replacement Housmg”
Amended by R.2009 d.154, effective May 4, 2009.
See: 41 N.LR. 917(a), 41 N.JR. 1994(a).

Rewrote (a); in the introductory paragraph of (c)1, substituted “(c)1i”
for “(c)1”; in (c)Lii(1), substituted a comma for “and” following “rate”
and inserted “and the discount from comparable market rate units”; in
{c)1ii(3), inserted the last four sentences; in (c)1ii(5), inserted the sixth,
ninth and tenth sentences; in the introductory paragraph of ()6, inserted
the second and fifth sentences; in (c)6i, deleted “and shall be comnter-
signed/accepted by the applicant” following “itself)”; in (c)6iii, deleted
the former first sentence; rewrote (c)6vi and (c)6viii; in (c)6vii, inserted
“base of the” preceding “NJHMFA™ and substituted “range” for “fac-
tor”; in (c)6ix, inserted “or the project plan amendment that includes the
project and is approved by the receiving municipality”; added (c)6x; in
(c)7i, deleted “at or” following “that is”, inserted “2.5 percent” and sub-
stituted “47.5” for “50”; in (c}7il, substituted “assumptions” for “as-
sumption”; in (c)7ii(4), substituted “$2,200” for “$1,800 three times
and “$3,800” for “$3,400” three times; in (¢c)7iii, inserted “or an
NJHMFA. Form 10 signed by the NJHMFA Property Management
Division™; rewrote (c)9 and (c)14; in (c)10, inserted the last two
sentences; in (c)13, deleted “Section 8" preceding and inserted “Section,
8 Rental” following “Project Based”, substituted “project based rental
assistance” for “Project Based Section 8 Rental Assistance™ and inserted
the last four sentences; and in (c)16ili, substifuted “an independent
anditor” for “the applicant’s accountant”,

Amended by R.2011 d.239, effective September 6, 2011.
See: 43 N.J.R. 917(a), 43 N.IR. 2293(a).

Deleted (c)6ti(1) and (c)6ii(2); in (c)6v, deleted “the project is a
COAH/Cowrt-ordered project referenced in (c)61i above or if” following
“only if”; in {c)6x, substituted “DCA” for “COAI”; in (c)7ii(4), sub-
stituted “$3 000" for “$2,200” and “$4,000” for “$3, 800" throughout; in
(c)10, inserted “a capital noeds assessment for any project secking
acquisition credits and/ot”; in the mtroductory paragraph of (c)14
inserted “or projects” and “that contain supportive housing units”; and in
the introductory paragraph of (c)16, substituted “Projscts with® for
“Applicants applying in the” and “funding” for “set-asides”,

Amended by R.2013 d.086, effective June 17, 2013.
See: 45 N.TR. 530(a), 45 N.LR. 1511(a).
Rewrote the section.

Case Notes

A developer’s receipt of any form of zoning relief or other accommo-
dation from a municipality does not bar low income housing tax credits
against federal mcome faxes under the regulation that prohibits such
credits if the developer has received a density bonus subsidy to assist the
low or moderate income units in a project; the definition of “density
borus subsidy” as a zoning change that increases permitted density
refers to the permitted density of housing units. In re Tax Credit of
Permrose, 346 N.J.Super. 479, 788 A.2d 787.

5:80-33.13 Application for additional credits )
(a) Applicants may apply for additional credits in one of

two ways: through a hardship request from the Reserve or by-

applying under one of the cycles set forth at N.J.A.C. 5:80-
33.4 through 33.7.

1. Hardship requests up to $100,000 shall apply to the
Reserve. See N.J.A.C. 5:80-33.8 for a description of the
Reserve. Applicants shall submit all of the following
before NJHHMFA will consider any hardship request:

i.  There-application fee;

ii. A Sponsor Certification for Re-Application (in-
cluding all updates to original application);

iii. A rent qualification chart, income and expense
statements and 15-year cash flow proforma all reflecting

80-93 Supp. 9-3-13
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current projections. The proforma shall be signed by the
first mortgagee (or syndicator/investor if the project has
no hard debt) exclusively reflecting the following lan-
guage verbatim: “We acknowledge that this proforma
substantially matches the assumptions used in our under-
writing of the mortgage (equity investment)™;

iv. An explanation why additional credits are being
sought plus supporiing documentation. Projects that did
not submit a Phase I environmental assessment (con-
ducted in accordance with A.S.T.M. E1527-97, Standard
and Poors Enhanced Protocol) with their original ap-
plication for tax credits are not eligible for additionai
credits for environmental overruns;

v. EBvidence that at least 50 percent of the developer
fee is deferred and that the applicant has attempted to-
increase funding from every other source (except State
Balanced Housing from DCA) before applying to the
Reserve for additional credits. The developer fee cannot
exceed that stated in the original application; and

vi. A leiter agreement with the syndicator/investor
which addresses the pricing to be paid for the original
and additional credits. (If the applicant is still incurring
costs and is using a projection of costs and basis in his or
her application for additional credits, the investor shall
verify the projection.) The agreement shall also identify
the intended end user/purchaser of the tax credits.

2. Requests for additional credit that do not qualify for
application under N.JA.C. 5:80-33.8(a)2 or 3 shall be
made through application to a competitive cycle. Such
submission shall consist of the complete application as well
as items (a)liv through vi above. The original allocation
plus the additional credit shall be used to calculate the
tiebreaker at N.JA.C. 5:30-33.19(a)1.

(b) Should additional credits be awarded to a project, an
allocation/issuance fee shall be paid as provided in N.JA.C.
5:80-33.25.

Amended by R.1997 d.284, effective July 7, 1997.
See: 29 N.LR. 1441(a), 29 N.J.R..2818(a).

In (a), deleted text relating to requirements for additional credit appli-
cations and awards, and inserted “See N.LA.C. 5:80-33.8 for a descrip-
tion of the Reserve B.”; and in (a)2, inserted reference to developer fee.
Recodified from N.JA.C. 5:80-33.12 and amended by R.1998 d.279,

effective June 1, 1998.

See: 30N.JLR. 1132(a), 30 N.LR. 1978(a).

In (2), added new 3 and 5 and recodified former 3 and 4 as 4 and 6.
Former N.J.A.C. 5:80-33.15, Point system for the Suburban/Rural Cycle,
was recodified to N.JLA.C. 5:80-33.18.

Recodified from N.JA.C. 5:80-33.15 and amended by R.1999 d.120,

effective April 5, 1999,

See: 31 N.IR. 122(a), 31 N.LR. 860(a).

In (a), changed N.J.A.C. reference in the introductory paragraph, and
inserted “(or syndicator/investor if the project has no hard debt)” and
“(equity investment)” in 3. Former N.J.A.C. 5:80-33.14, Applicationto a
cycle/eligibility requirements, recodified to N.J.A.C. 5:80-33.13.
Amended by R.2000 d.132, effective March 20, 2000,

See: 32 N.LR. 191(a), 32 N.LR. 1065(a).

In (a}, inserted “(conducted in accordance with A.S.T.M. E1527-97,
Standard amd Poors Enhanced Protocol)” following “envirommental
assessment”.
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Amended by R.2001 d.170, effective May 21, 2001.
See: 33 N.LR. 932(a), 33 N. J R. 1573(b).

Rewrote (b).

Amended by R.2002 d.233, ei‘fecuve July 15, 2002,
See: 34 N.LR. 1574(a), 34 N.LR 2417(a).

Rewrote the section.

Recodified from N.J.A.C. 5:80-33.14 and amended by R.2003 d.300,

effective July 21, 2003,

See: 35 N.LR. 1616(a), 35 N.J.R. 3298(b).

In (a), amended N.J.A.C. reference in the introductory paragraph in
2, deleted “(see definition)”; in (b), amended N.J.A.C. reference. Former
N.JA.C. 5:80-33.13, Application to a cycle/eligibility requirements,
recodified to N.J.A.C. 5:80-33.12.

Amended by R.2006 d.112, effective March 20, 2006,
See: 37 N.LR. 3879(a), 38 N.LR. 1432(a).

Deleted “The developer fee cannot exceed that stated i the original
application” from (a)lii and added the language io (a)lv; also in (a)lv,
substituted “deferred” for “pledged”; in (a)2, added the last sentence.
Amended by R.2008 d.133, effective May 19, 2008.

See: 40 N.IR. 839(a), 40 N.LR. 2429(b).

In (a)lvi;-deleted “eligibility and” preceding “specific” and inserted
“emd the pricing to be paid for the additional credits”.

Amended by R.2009 d.154, effective May 4, 2009.
See: 41 N.JR. 917(a), 41 N.J.R. 1994(a).

In (a)lvi, substituted “agreement with” for “from”, deleted “the
specific need for the additional credits and” following “addresses™,
inserted “original and™ and inserted the last sentence; in (a)2, substituted
“that do not qualify for application under N.J.A.C. 5:80-33.8(a)2 or 3"
for “of more than $100,000”.

Amended by R.2013 d.086, effective June 17, 2013,
See: 45 N.LR. 530(a), 45 N.J.R. 1511(a).

In (a)lv, substitited “DCA” for “the New Jersey Deparment of
Community Affairs”.

Administrative corraction.
See: 45N.IR. 2032(a).

5:80-33.14 Scoring and ranking

(2) Because of thre limited amount of credits and the high
volume of applications to NJHMFA, only a fraction of the
projects that apply typically receive credits. In addition to
meeting the eligibility criteria described at N.JA.C. 5:80-
33.12, applications that fail to satisfy a minimum of 65 per-
cent of the maximum score under the ranking criteria estab-
lished under N.JLA.C. 5:80-33.15 through 33.18 shall be de-
clared ineligible to obtain a reservation of tax credits.
NIHMFA will rank projects according to the score sheet
submitted in the project’s application. Should an applicant
fail to include a completed self-score sheet, the application
shail be ranked utilizing a preliminary score as determined by
NIHMFA. NJHMFA shall perform a cursory review of the
application-and shall assume the maximum score for each of
the criteria under N.J.A.C. 5:80-33.13 through 33.18 provided
the requisite documentation has been submitted. Based on
this ranking, NJHMFA will then examine the applications of
only those projects that rank sufficiently high to receive
credits. Once it is determined that an application meets all eli-
gibility requirements, it is admitted into the cycle and under-
written.

(b) Applications shall receive points based on the point
system for the particular cycle in which they compete. In the
event of a tie score, projects shall be ranked according to the
tie-breaker system. Then, reservations shall be awarded to the
applications with the highest scores and to the applications
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that win the tie-breakers, with reservations first going to
projects in the set-asides.

(c) All units in the project must qualify for a point cate-
gory in order for the application to receive the points, unless
expressly stated otherwise in the point categories described at
N.J.A.C. 5:80-33.15 through 33.18.

(d) Applicants who are successfil in receiving tax credits
are strongly advised to closcly oversee during construction
the implementation of all categories for which the application

 received points. Implementation shall be verified through cer-
tifications and on-site inspection by NJHMFA (or its author-
ized designee).

Recodified from N.J.A.C. 5:80-33.13 and amended by R.1998 d.279,

effective June 1, 1998.

See: 30N.JR. 1132%(a), 30 NJ.R. 1978(a).

Added a new (c). Former N.J.A.C. 5:80-33.16, Point system for the
Special Needs Cycle, was recodified to N.J.A.C. 5:80-33.2L.

Recodified from N.JA.C. 5:80-33.16 and amended by R.1999 d.120,

effective April 5, 1999,

See: 31 N.LR. 122(a), 31 N.LR. 860(=2).

Rewrote the section. Former N.J.A.C. 5:80-33.15, Application to the

Eeserve, 1ecodified to N.JLA.C, 5:80-33.14. ‘
Amended by R.2000 d.132, effective March 20, 2000,
See: 32N.JR. 191(a), 32 N.I.R. 1065(a).

Rewrote (c)1. _

Amended by R.2001 d.170, effective May 21, 2001.
See: 33 N.JR. 932(a), 33 N.JR. 1573(b).

Rewrote (c).

Amended by R.2002 d.233, effective July 15, 2002.
See: 34 N.JR.-1574(a), 34 NI.R. 2417(a).

In (c), smended the NJ.A.C. reference; in (d), substitated “(or its
anthorized designee)” for “staff” following “NJHMFA™.

Recodified from N.JA.C. 5:80:33.15 and amended by R.2003 d.300,

effective July 21, 2003.

Sec: 35 N.LR. 1616(a), 35 N.LR. 3298(b).

Rewrote (a); in (c), amended N.JA.C. reference. Former N.JA.C.
5:80-33.14, Application for addifional credits, recodified to N.JAC.
5:80-33.13.

Amended by R.2006 d.112, effective March 20, 2006.
See: 37 NJR. 387%a), 38 N.LR. 1432(a). :

In (a), deleted “, with the exception of the highest-ranking and other-
wise eligible application in the preservation set-aside under NJ.A.C.
5:80-33.7(a)2".

Amended by R.2007 d.168, effective May 21, 2007.
See: 39 N.JR. 281(a), 39 N.LR. 2011(a).

Ta (a), inserted the fourth and fifth sentences; and in (d), deleted the

last semtence.

5:80-33.15 Point system for the Family Cycle

(a) The point system for the Family Cycle shall be as
follows:

1. Applicants may select one of the following options:
{10 to 20 points):

i. Projects not located within Qualified Census
Tracts which extend their compliance period for an
additional 15 years shall receive 20 points. To qualify
for this point category, a majority of the units shall be
located outside a Qualified Census Tract. The minimum
term of the low-income occupancy commitment is 30
years: a 15-year compliance period plus a 15-year
extended use period. Extension of the compliance period
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bars the utilization of Section 42(h)(6)(D) of the Code
until the beginning of the last year of the extended
compliance period. An owner electing fo extend the
compliance period for 15 years will be restricting the
property for 45 years—a 30-year compliance period and
a 15-year extended use period. Thercfore, the owner
cannot request the housing credit agency to find a buyer
for the tax credit project until the beginning of year 30.
This restriction will be enforceable by NJHMFA and
future tenants via a deed of easement and restrictive
covenant which shall be recorded by NTHMFA pursuant
to State law at the latter of the carryover allocation
described at N.J.A.C. 5:80-33.24(a)1 or acquisition of
the property;

ii. Projects located in Qualified Census Tracts shall
be awarded 15 pointe. To qualify for this poitit category,
a majority of the units shall be located within a Qualified
Census Tract; or

iii. For single family and duplex housing which will
convert to tenant ownership, 10 points shall be awarded.
Such projects must convert to home ownership at the
end of the compliance period. Syndication documents
must reflect the conversion. The deed of easement and
restrictive covenant shall reflect a right of first refusal to
be granted by the owner to the tenants.

2. A project shall receive two points if the project
utilizes public housing waiting lists.

3. Applicants may select one of the following options
for five poinis: .

i.  Low-density buildings where at least 25
percent of the tax credit units are large family units.
Points are based on the percentage of large family
units with respect to the total mumber of tax ¢redit
units, not on square footage; or

ii. Projects located within a transit oriented
development where at least five percent of the tax
credit units are large family units.

iil. A weighted average of the units shall be used to
calculate points for multi-building projects where not all
of the buildings qualify under (a)3i or ii above.

4. Applicants may select the options in (a)di and ii
below, or the options in (a)4i and iii below, for municipal,
county, and public housing authority (PHA) sapport.

i.  Projects that receive a fixed rate tax abatement
for a 15-year term with a rate of no more than 10 percent
(inclusive of all fees) on the residential component shall
receive five points or projects that receive a fixed rate
tax abatement for a 15-year term with a rate on the
residential component of more than 10 percent shall
receive three points. If the specifics of the tax abatement
(for example, percentage of rent roll, term) are not
recited in the resolution/ordinance, the financial agree-
ment to the tax abatement shall be included with the
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application. Proof of an applicant’s tax~exempt nonprofit
status is mot sufficient to qualify for points for tax
abatement. In order to receive points under this category,
the resolution/ordinance approving the abatement shall
be submitted and must cite the proper statulory
authority. For projects receiving tax abaternent under the
New Jersey Long Term Tax Exemiption Law, N.J.S.A.
40A:20-1 et seq., the first stage of the exemption period
shall be for no less than 15 years. Only projects utilizing
financing from NJHMFA may be gramted abatement
under N.J.S.A. 55:14K-37(b). For information regarding
NJHMFA finaricing, please contact the NJHMFA
Division of Multifamily Programs and Credit at (609)
278-7400. ‘

il. Projects that receive municipal, county, Casino
Reinvestment Development Authority (CRDA), or FHA
support shall receive up to five points for the contribu-
tion (one point per percentage of total development
costs, up to a maximum of five points).

ifi. Projects that receive project-based rental assist-
amce for at least 23 percent of the total units for a
minimurn term of 10 years shall receive three points.

iv. Projects seeking points under (a)4ii or iii above
that do not receive tax abatement under {a}4i above shall
capitalize an escrow in an amount equal to two years
worth of taxes and have a 1.20 debt coverage rutio with a
minimum of $3,000 per unit core operating expenses.

v. For putposes of this point category, municipal,
county, or PHA support means confribution of Lmd for
nominal considerationi ($100.00 per parcel or less) or a
discounted rate, or monetary contribution to the project
(for example, HOME, RCA, CDBG, UDAG, or other
nom-amortizing, cash flow repayment, subordinate debt).
Evidence of support shall be in the form of an authorized
resolution or ordinance from the appropriate authority,
and all steps mecessary to make the resolution or
ordinance legally binding shall have beett completed. As
evidence of the fair market value of a land contribution,
the application shall include an appraisal (not older than
six months) certified to NJHMFA, conducted by an
NJHMFA-approved appraiser stating the “as is” value of
contributed land. The acquisition price shall then be
subtracted from the land value in drder to defermine the
amount of the contribution for point purposes. The tax
escrow shall equal the two year amount reflected in the
cash flow pro forma, and shall be confimmed by the
municipality prior to the application deadline as the
anticipated tax assessment when the project is
completed.

5, Becanse the availability of social serviess greatly

(SIL) Program qualifies for the maximum points. The
services shall be affordable, appropriate, available and
accessible to the project’s tenants. Services provided free
of charge to all residents/seniors of a county/municipality
based solely on residency status shall not qualify for points
in this category. Applicants shall support their claim to
provide social services by providing the following:

i.  Evidence of funding sources or documentation of
how or by whom the services shall be paid;

ii. FEvidence of experience of the service provider
for both provision of social service and fulfillment of
prior private or governmental contracts; and.

iii. Fvidence of firm agreements (executed con-
tracts) with service providers for the services.

6. Five points are awarded to projects which pledge to
expend a sum equaling at least 15 percent of construction
cost on contractors, subcontractors, and material suppliers
which are certified as minority business enterprises (MBE)
and women business enterprises (WBE) by the Division of
Minority and Women Business Development in the New
Jersey Department of the Treasury (“Certified MBE’s and
WBE’s™).

7. Projects located within both a ready to grow area and
any of a transit village, an urban transit lub, a Main Street
Designated District, or 2 Designated Center, or redevelop-
mient projects located within a ready to grow area shall be
awarded five points.. '

8. NJHMFA awards up to six points for the provision
of unit amenitics. Two points will be awarded per amenity
offered. The costs of the amenities must be shown in the
capital and/or operating budgets, as appropriate. Amenities
must be appropriate to the proposed tenant population. The
list provided below is not all-inclusive. Substitution of
amenities is only permitted with prior approval from
NJHMFA. It is incumbent upon the applicant to demon-
strate how each substitute amenity provides a comparable
benefit to the tenants as those amenities listed below.

i A seourity alarm;
ii. A washer and dryer hook-up with drip pan or
. floor drain;

iii. An ENERGY STAR-labeled frost free refriger-
ator of 14 cubic feet for efficiencies and one bedroom,
16 cubic feet for two bedrooms, 18 cubic feet for three
bedrooms and 20 cubic feet for four bedrooms; '

iv. AnENERGY STAR-labeled washer and dryer;
v. AnENERGY STAR-labeled dishwasher;
vi. Through the wall, individual dwelling unit air

improves the quality of life for residents, NJHMFA awards
up to six points for the provision of up to three social
services for the compliance period Two points will be
awarded per service offéred. For projects in the Senior
Cycle, participation in the Services for Independent Living
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conditioning;
vii. A minimum bedroorn size of 100 square feet;
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viii. Minimum kitchen cabinets of 14 linear feet (for
up to two bedrooms) and 16 linear feet (for three bed-
rooms Or more);

ix. Minimum closet space of 14 lincar feet for effi-
ciencies and one bedroom, 24 linear feet for two bed-
rooms, 30 linear feet for three bedrooms and 35 linear
feet for four bedrooms;

x. Emergency pull cords/call button—senior proj-
ects only;

xi. Garages;

xii. Patios;

xiii. Outside storage lockers; and
xiv. High speed internet access.

9. NJHMFA awards points for the provision of project
amenities, up to a maximum of four points. Two points will
be awarded per amenity provided. The costs of the

. amenities must be shown in the capital and/or operating
budgets, as appropriate. Amenities must be appropriate to
the proposed tenant population. Applicants may select any
combination of the following amenities in order to receive
the maximum four points. The list provided below is not
all-inclusive. Substitution of amenities is only permitied
with prior approval from NJHMFA. Tt is incumbent upon
the applicant to demonstrate how each substitute amenity
provides a comparable benefit to the tenants as those
amenities listed below.

i. A playground (family projects only);
fi. A community room/building (minimum 1,600
square feet);

jii. On-site lamndry facilities, using ENERGY STAR-
labeled commercial equipment;

iv. Community gardens;

v. Average interior unit sizes of 500 square feet for -
efficiencies, 650 square feet for one bedroom, 800
square feet for two bedrooms, 1,100 square feet for three
bedrooms, and 1,200 square feet for four bedrooms; and

vi. 1.0 parking spaces per unit (may be off-street:
garage, parking lot, pad or driveway, or on-street:
designated/permit).

10. Projects which demonstrate community policing or
public safety enbancements shall be awarded two pomts
Applicants may select any of the following strategies in
order to receive the points. The list provided below is not
all-inclusive. Substitutions are only permitted with prior
approval from NJHMFA. It is incumbent upon the
applicant to demonstrate how the proposed substitution
provides a comparable benefit to the tenants as those items
listed below.

i.  Anevening hour security guard;
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fi. Om-site community policing station;
fii. Camera/security system in each building;

iv., Coordinationtraining for community policing
groups and/or property manager by a governmental law
enforcement agency;

v. Incorporation of Community Policing Through
Environmental Design (CPTED) characteristics m the
design, layout and construction of buildings and on-site
facilities;

vi. Partnerships or agreements which increase on~
site police and security patrols on the development site
(that is, leveraging partnerships with other funding
sources for police salaries such as State Urban Enterprise
Zones, Special Improvement Districts, Community Ori-
ented Policing grants, etc.);

vii. Innovative approaches which increase the num-
ber of community policing volunteers as residents of the
development (including rent reductions or subsidies
where allowable); and

viii. Using operating funds or alternative funding
sources such as Urban Enterprise Zone funds or HUD
grants to purchase or subsidize the purchase of take-
home police vehicles for law enforcement officers in the
development.

11. Applications may receive up to a maximum of six
points for the following (to be eligible for points in this
category, proxnmty to the following locations shall be
addressed in the market analysis as required at N.JA.C.
5:80-33.12(c)1). At a minimum, structures must have
building penmts issued ard be under construction to
qualify:

i.  Unless otherwise indicated, projects located
within one-half mile of the positive land uses below
shall receive two points for proximity to each of the
following. Multiple points shall not be awarded for
proximity to mulfiple positive land uses of the same
category (that is, a project located within one-half mile
of two supermarkets will receive two points, not four
points):

(1) Full-service grocery store or smpermarket
(minimum 15,000 square feet);

(2) Pharmacy;

(3) Department or retail merchandise store;

(4) Bank/credit union;

(5) Restaurant, exclusive of fast-food restaurants;

(6) Indoor public recreation facilities, such as
civic centers, community centers, and libraries;

(7) Ouidoor public recreation facilities, such as
parks and swimming pools;
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(8) Hospital/medical clinic;

(9) Medical offices (physician, dentistry, optom-
etry};

(10) Public schools (tion-senior projects only);

(11) Senior center; _

(12) Religious institution — eligible for only one
point;

(13) Licensed day care services (non-senior proj-
ects only); :

{14} Post office, city hall, county couithouse; and

(15) Firefpolice station.

ii. Projects located within one mile of the following
negative land uses shall have three points deducted from
the project score:

(1) Land fill;

(2) Garbage dump;

(3} Trash incinerator;

(4) Nuclear power plant;

(5) Oil/chemical refinery;

(6) Unremediated Superfund or toxic waste site ag
identified by the Environmental Protection Agency
(EPA) or the New Jersey Department of Environ-
miental Protection (DEP).

iii. Example: A project is located within one-half
mile of an elementary school, a grocery store and an oil
refinery. The project shall be awarded one point.

12. Applications which include a commitment letter
signed by the gyndicator or iivestor or executed partner-
ship agreement/operating agreement specifying net pricing
and net capital contributions within the NJHMFA equity
range shall receive three points. Applicants utilizing the
credits themselves do not have to submit a syndicator letter
to receive the points. Tetm sheets do niot qualify for these
points.

13. Applications may receive up to a maximmm of six
points for the following;:

i. Parficipants in the New Jersey Housing and
Mortgage Finance Agency’s Energy Benchmarking
Initiative shall receive two points. Tn order to qualify for
these points, the application shall include a copy of the
completed and sighed letter of intent from the developer
to NJHMFA. Prior to issuance of the IRS Form 8609,
the developer/owner shall submit the fofms in (a)13i(1)
through (3) below. The applicant shall also be required
to include the tenant utility release form as a part of the
lease agreement. For thie next three years, the applicant
shall ensore that af least 75 percent of the tenants have
active utility reledse forms (or provide documentation of

Supp. 6-17-13 80-98

the efforts to obtain such forms) and comimon area utility
data shall be reported. Common area utility data shall be
uploaded into the EPA Portfolic Mahager (www.
energystar.gov/benchmark) per the procedures outlined
in the NJHMFA Energy Benchmarking Technical
Manual, incorporated herein by referetice as subchapter
Appendix B. Utility data shall be submitted by January
31 for the first three years.

(1) A completed NJHMFA New Jersey Green
Homes Office Building Owner Utility Release Form
for all common area meters (gas,. oil, electric,
cogeneration);

(2) A completed NJHMFA New Jersoy Green
Homes Office Energy Benchmarking Survey Form,
which includés building data consisting of the name,
age, address, nuthber-of floors, inclusion of elevators,
square footage, number of buildings, whether
building(s). are master- or individually-metered, a
description of any previously completed energy-
efficiency work, and utility account information; and

(3) Completed NJHMFA New Jetsey Green
Homes Office Tenant Utility Release Forms and/or
evidence that requests for such forms were made from
at least 75 percent of tenauts occupying the project at
the time of the IRS Form 8609 issuance.

ii. Applicants may select one of the following green
building options and receive four points:

(1) Incorpotation of a selar hot water or water
retaihage and reuse system. The solar hot water
equipment must be designed and installed to meet 100
percent of hot water demands for common area need.
The wafer retainage and reuse system must be

~ designied and installed to meet 100 percent of non-
potable common area demands (that is, aH toilet
flushing and landscaping needs). In order to qualify
for these points, the application shall include a eopy of
the completed and sigued letter of intent from the
developer to NJTHMFA. At the tithe a project places in
service, the proposed system piust be installed and it
shall be inspected by NJHMFA.

(2) Successful participation in the New Jersey
Housing and Mortgage Finance Agency Green Fufure
Program. In order to qualify for these points, the
application shall include a copy of the completed and
signed letter of intent froin the developer to
NIHMFA. Prior to issuance of the IRS Form 8609,
the owner shall have successfully completed the
requirements of the Green Future Program, fully
approved by NTHMFA.

(3) EPA ENERGY STAR Homes V.3 Certifica-
tion. Applications shall include a copy of a signed
contract between the applicant and a Home Energy
Rating System (HERS) rater (per NJCEP ENERGY
STAR. Homes Program (tier 2) guidelines) and an
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NIHMFA form letter of intent executed by the appli-
cant, which states that the applicant has read the
NJHMFA Green Point Guide and will comply with all
requirements thereof. At the time a project places in
service, owners shall sebmit to NJHMFA the
ENERGY STAR Homes Certificate issued by the
EPA or NICEP for each dwelling unit/building in the
project.

{4) . Incorporation of a solar photovoltaic system
into the project. The solar photovoltaic system must
meet the following standards: Be sized to cover at
least 75 percent of the project’s common area
electrical expense and be at least a 20 kilowatt system,
Documentation for this point includes a written and
signed quote from a Board of Public Utilities (BPU)-
certified solar installer indicating the location, size,
type, cost, and energy output of the proposed system
and a signed affidavit from the developer agreeing to
purchase, install, and maintain the system for a
minimum of 20 years. (Note: Contact the BPU for
information on programs available for solar photo-
voliaic installations. www.nicleanenergy.com )

Example: A project has an estimated common area
electricity need of 50 kilowatts. The roof of the project
can accommodate a 40 kilowatt system. The developer is
eligible for the solar point since the 40 kilowatt system
covers 80 percent of the common area usage and the
system is larger than 20 kilowatts.

(5) Leadership in FEnergy and Environmental
Design (LEED) Cettification. In order to qualify for
these points, the applicant shall submit the following:

(A) A signed letter of intent to become LEED
certified;

(B) A copy of the applicant’s proposal from an
1EED accredited professional;

(C) The LEED accredited professional’s acored-
itation certificate or LEED Provider's Provider
Apreement;

(D) The LEED accredited professional’s or
LEED Provider’s experience documentation; and

(E) For issuance of the IRS Form 8609,
successful completion of the project as documented
by an LEED Certificate or letter of completion from
the United States Green Building Council (USGBC)
is required.

(6) National Green Building Standard (NGBS)
Certification. The applicant shall submit the follow-
ing:

(A) A signed letter of intent fo become National
Green Building certified (a Certified Green Home);
and

(B) A written proposal from an NGBS Verifier,
including:

L A copy of the NGBS Verifier’s Accred-
itation Certificate; and

IL Documentation of the NGBS Verifier’s
experience.

(C) For issuance of the IRS Form 8609,
saccessful completion of the program as docu-
mented by the NGBS Verifier is required.

(7) Climate Choice Homes Program/Energy Star

"Tier 3 Participation. Achicvement of a Final HERS

Index of 45 or below for each umit. In order to qualify
for this point, the applicant shall include;

(A) A copy of the completed and signed letter of
intent fiom the developer to NTHMFA,;

(B) A signed confract with a certified HERS
rater; and

(C) A letter from a contracted HERS rater
aftesting to design measures already incorporated
and the developer’s path o successful achievement
of a HERS Index of 45 or below.

(D) For issuance of the TRS Form 8609,
. successful completion of the program as documented
by the NJ Clean Energy Program is required.

14. Applicants may select any of the following options.
A maximum of six points shall be available in this
cafegory.

i.  Rehabilitation .of historic buildings, projects
which involve the adaptive re-use of a non-residential
building, or Brownfields projects that have a Remedial
Action Work Plan or Response Action Outcome (RAQ)
approved by the New Jersey Department of Environ-
mental Protection (DEP) or its designee (a Licensed Site
Remediation Professional or LSRP), or a No Further
Action (NFA) letter issued by the DEP within the past
10 years shall receive two points. The NFA shall be for
an unrestricted use or, if it is for a limited restricted use,
the applicant shall provide confirmation from an LSRP
that the proposed development may still be constructed
despite the limited use. To qualify for this point
category, a significant component of the development
(40 percent or more of the units) shall be located within
a historic building, a building being adaptively re-used,
or a building located on a Brownfields site;

ii. A project that is fully located within one-half
mile of public transportation shall receive two points,

fii. A project that is fully located within a school
district wherein 66 percent or more of the students are
either proficient or advanced proficient on the NJ ASK 4
in both math and lanpuage arts based on dats available
from the New Jersey Department of Education as of the
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application deadline shall receive two points. NTHMFA
shall rely upon the data effective in the calendar year of
the application deadline as well as the preceding year;
and

iv. A project that is fully located within a munici-
pality with public and private¢ sector jobs that total at
least 95 percent of the housing units shall receive two
points. To confirm that a project satisfies this point
category, NJEMFA shall use the annual average of total
public and private sector jobs (including suppressed
data) from the New Jersey Department of Labor and

" Workforce Development Quarterly Census of Employ-
ment and Wages, Municipal Annual Reports, and the
pumber of housing units according to the five-year

American Communify Survey, Table B25001, U.S.

- Departient of the Census as of the application deadline.

NIJHMFA shall rely upon the data effective in the

calendar year of the application deadline as well as the

preceding year.

15. Applications which have a general partner, voting
member, developer, or a related party who owned a
managing or controlling interest in a LTHTC project when
title was foreclosed by entry of judgment or deed in lieu of
foreclosure duritg the past seven years shall have five
points deducted from the application’s score. Failure to
respond to this point category shall result in the deduction
of points as provided under this paragraph.

16. Applications which have a general partner, voting
member, developer, or related party that owns a managing
or controlling interest in 8 New Jersey LIHTC project with
an uncomected noncompliance shall have the following
points deducted from the spplication’s score: 15 points
shall be deducted for violations of State and municipal
maintenance ordinances or health ordinances or failure of
onc or more major systems (for example, roof, HVAC,
elevators, plumbing, and electric); and 10 points shall be
deducted for a failure fo fulfill any Qualified Allocation
Plan provisions as represented by an owner in a project’s
New Jetsey LIHTC application. For noncompliance that
cannot be corrected, points under this category shall only
be deducted for the first year each application is submitted.
Failure to respond to this point category shall result in the
deduction of points as provided under this paragraph.
Applications that receive negative points in this category
do not qualify for the set-asides described at N.J.A.C. 5:80-
334, 33.5, 33.6, and 33.7.

17. Five points shall be deducted from applications
which have a general partrier, voting member, developer,
or related party that was involved in a full return of tax
credits to NJHMFA within the past two years and such
return occurred after October 135 of the yedr in which the
project would have been required to be placed in service.
Failure to respond to this point category shall result in the
deduction of points as provided under this paragraph. This
point category shall only apply to the first application from
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the involved general partner, voting member, developer, or -
related party following the full return of tax credits.

18. Applications which have a general partner, voting
member, developer, or related party that owns a managing
or controlling interest in a New Jersey LIHTC project that
has failed to pay NJIIMFA monitoring fees (unless
NIBMFA has formally issued a deferral) shall have 15
points deducted from the application’s score. Failure to
respond to this point category shall result in the deduction
of pomts as provided under this paragraph. Applications
that receive negative points m this categoty do not qualify
for the sct-asides described at NJA.C. 5:80-33.4, 33.5,
33.6, and 33.7.

19. Applications which have a general partner, voting
membet, developer, or related party that owns a managing
or controlling interest in 4 New Jerscy LIHTC project that
has failed to submit its annual project certifications and/or
annual fenant information shall have 15 points deducted
from the application’s score. Failure to respond to this
point category shall result in the deduction of points as
provided under this paragraph. Applications that receive
negative points in this category do not qualify for the set-
asides described at N.JA.C. 5:80-33.4, 33 5, 33.6, and
33.7.

20. Applicants may select onc of the following:

i Applications with a general partner, voting mem-
ber, developer, or related party (with at least a 50 percent
interest in the general partner/managing member) that
has successfilly developed and operated at least two
other LTHTC projects shall receive three points; or

ii. Applications with a general partner, voting mem-
ber, developer, or related party (with at least a 50 percent
interest in the general partner/managing member) that
has successfully developed and operated at Ieast one
other LIHTC project and has entered into a managertent
agreement with a property management company that
has at least five years of experience monitoring LIHTC
projects and a tax credit portfolio of no less than 300
nnits shall receive two points.

iii. “Successfully developed and operated™ is defined
as a tax credit project with no outstanding issues of
noncompliance that has achieved 93 percent occupancy
and has maintained a permanent debt service coverage
ratio of at least 1.15 percent for six consecutive months
during the project’s most recent full fiscal year
preceding the application deadline.

21. Applicants may select one of the following:
i,  Prajects that rent five units or five percent of the
* total project units, whichever is greater, to individuals or
families who are homeless and meet the criteria of
N.J.A.C. 5:80-33.12(c)14 shall receive three points.

ii. Projects that rent five units or five percent of the
total project units, whichever is greater, to disabled
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individuals who are leaving institutions under the
decision in Olmstead v. L.C., 527 U.S. 581 (1999), and
who meet the criteda of N.JA.C. 5:80-33.12(c)14 shall
receive two points.

22. Projects that select the 20 percent at 50 percent
Federal set aside as defined under Section 42(g)1)(A) of
the Code or élect to restrict 10 percent of the tax credit
units to houscholds earning 30 percent or less of area
median income adjusted for family size shall receive eight
points. If the 20 percent at 50 percent election iz selected,
all tax credit units shall be restricted to 50 percent of the
area median income adjusted for family size. For example,
if the project has an applicable fraction of 100 percent, 100
percent of the units shall be restricted to 50 percent of the
area median income adjusted for family size. The election
shall be reflected on each building’s TRS Form 8609 and/or
on the deed of easement and restrictive covenant. Projects
that select the 10 percent at 30 percent option must still
satisfy the Code minimum tenant income elections at
Section 42(g)1XA) or (B) and demonstrate that best
efforts will be made to distribute the 30 percent units
proportionately across all unit sizes.

23. Applicants that utilize the cure period in N.J.A.C.
5:80-33.11{c)1 or 3 shall have one point per each defect
cured deducted from the application’s score.

24, Applications which have a general partner, voting
member, developer, or related party that owns a managing
or controlling interest in an NJHMFA-financed property
with three or more months of arrearages, with no workout
plan {as approved by the Executive Director), shall have 15
points deducted from their scores.

Amended by R 1997 d.284, effective July 7, 1997,
See: 29 N.ILR. 1441(a), 29 N.JR. 2818(a).
Substantizlly amended section. ‘
Recodified from N.J.A.C. 5:80-33.14 and amended by R.1998 d.279,
effective June 1, 1998.
See: 30 N.TR. 1132(a), 30 NJR. 1978(a).
Rewrote (a). Formner NJ.AC. 5:80-33.17, Point system for the Final
Cycle, was recodified to NJ.A.C. 5:80-33.22.
Recodified from N.J.ALC. 5:80-33.17 and emended by R.1999 d.120,
effective April 5, 1999.
See: 31 N.JR. 122(a), 31 N.LR. 860(a),
Rewrote (2). Former NJA.C. 5:80-33.16, Scoring and ranking,
recodified to N.JLA.C. 5:80-33.15,
Amended by R.2000 d.132, effective March 20, 2000.
See: 32 NJR 191(a), 32 N.JR. 1065(=).
Rewrote the section
Amended by R.2001 d.170, effective May 21, 2001.
See: 33 NJR. 932(a), 33 NJR. 1573(b)..
Rewrote the section.
Amended by R.2002 4233, efféctive July 15, 2002.
See: 34 N.LR. 1574(z), 34 N.LR. 2417(a).
Rewrote the section,
Recodified from NJA.C. 5:80-33.16 and amended by R.2003 d.300,
effective July 21, 2003.
See: 35 N.JR 1616(a) 35NIR 3298(b)
Rewrote the section. Former NJA.C. 5:80-33.15, Scoring and rank-
ing, recodified to NJ.A.C, 5:80-33.14.
Amended by R.2006 d.112, effective March 20, 2006.
See: 37 N 3879%(a), 38 NJ.R 1432(a).
Rewrote (2).
Administretive correction.
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See; 38 NLLR. 2796(a).
Amended by R.2007 d.168, effective May 21, 2007.
See: 39 N.JR. 281(a), 39 N.JR. 2011(a).

In (a)3i, substituted “Low-density” for “Low-rise™; in (a)3ii, substi-
tuted “Rehabilitation projects that do not meet the definition of low-
density” for “Mid-rise or high-tise rehabilitation prajects”; in (2)4i, in-
serted “shall be submitied and”; rewrote (a)7, in (2)8if, (a)8iv, and
(2)8v, substituted “An ENFRGY STAR-labeled” for “A”; in (a)9iii, in-
serted ©, using ENERGY STAR-labeled commercial equipment”; in
(a)9vii, substituted “30-year” for “25 year” and “20-year” for “20 year”;
and rewrote (a)12 mnd (a)14H.

Amended by R.2007 d.297, effective September 17, 2007.
See: 39 N.JR 2302(a), 39 N.LR. 3913(a).
Rewrote (a)7. ]
Amended by R 2008 d.133, effective May 19, 2008.
See: 40N.J.R 839(z), WNIR 2429(b).

In the introductory paragraph of (a)3, substituted “or” for “to”; in
(2)3i, inserfed “tax credit” twice; in (a)7i, inserted “or the resolunon of
intent o petition COATI must be submitted to NJHMFA™; in (a)7ii,
inserted “only™; deleted former (8)12; recodified (a)13 through (a)21 as
(a)12 through (a)20; in (a)13i, deleted “Affordable” preceding “Green™
and inserted “Future™; added (g)13iii; and in (a)17, inseried the last
sentence.

Amended by R.2009 d.154, effective May 4, 2009.
See: 41N.JR 917(z), 41 N.JR. 1994(a).

Rewrote (8).

Amerided by R.2011 d.239, effective September 6, 2011,
See: 43 N.JR. 917(a), 43 N.J.R. 2293(a).

In (8)3i, inserted “or projects located within a transit orented devel-
opment”; in (a)3ii, substituted “qualify under (a)3i above™ for “meet the
definition of low-density™; rewrote (a)7i; deleted former (2)7i; re-
codified former (a)7iii as (a)7ii; rewrote (a)7ii; deleted (a)7iv; in the
introductory paragraphs of (2)8 and (a)9, substitited “Substitution of
amenities is only penmnitted with prior approval from NJHMFA. It” for
“Substitutions are permitted at NFIMFA discretion; however, if”; in the
introductory paragraph (a)10, substituted “Substitutions are only per-
mitted with prior appraval from NJHMFA. If” for “Substitutions are
permitted at NJHMFA discretion; however, it”; rewrote (2)14iii; added
designation (a)l4iv; rewrote (8)14iv; in (a)19, substituted “annual tenant
information™ for “building status reports™; rewrote (a)21; and in (2)22,
inserted the last sentence.

Amended by R.2013 d.086, effective June 17, 2013.
See: 45NJR. 530(a), 45 N.JR. 1511(a).
Rewrote the section.

5:80-33.16 Point system for the Senior Cycle

The point system for the Senior Cycle includes all point
categories of the Family Cycle extept the point categories at
N.JA.C. 5:80-33.15(a)3 concerning large family units and
N.JA.C. 5:80-33.15(a)14iii concerning proficient schools.

New Rule, R.2003 d.300, effective July 21, 2003.
See: 35N.IR. 1616{a), 35 N.L.R. 3298(b).

Former N.JA.C. 5:80-33.16, Point system for the urban cycle,
recodified to NJ.A.C. 5:80-33.15.

Amended by R_2006 d.112, effective March 20, 2006.
See: 37 N.IR. 3879(a), 38 NI R, 1432(a).

Added (a)2.

Amended by R.2007 d.297, effective September 17, 2007.
See: 39N.J.R. 2302(a), 30 N.LR. 3913(a).

In the introductory paragraph of (a) and in (a)li through (a)liii,
substituted “ready to grow” for “smart growth™; emd in (2)1ii, inserted “.
In order to receive points as a project satisfying a COAH obligation, the
petition for substantive certification or smendment to a pln that has
previously received substantive certification must be received by COAH
by the tax credit application deadline”.

Amended by R.2008 d.133, effective May 19, 2008.
See: 40 NJ.R. 839(a), 40 N.JR. 2425(b).

In (a)li, inserted “only”; and in (g)lii, inserted “or the resolution of
intent to petition COAH must be submitted to NTHMFA™.
Amended by R 2009 d.154, effective May 4, 2009.
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COMMUNITY AFFAIRS

See: 41 NJR. 917(a), 41 N.LR. 1994(z).

In (a)1i, substitded “seven” for “107; and rewrote (a)lii.
Amended by R.2011 d.239, effective Seplnmber 6, 2011.
See: 43 NW.ILR 917(), 43 N.JR. 2293(2).

Rewrote (a)1i and (a)1ii; and deleted (a)1iil,
Amended by R.2013 d.086, effective June 17, 2013,

See: 45 NULR. 530(a), 45 N.LR. 1511(a).

Rewrote the section

5:80-33.17 Point system for the Suppertive Housmg
Cycle

{a) The point system for the Supportive Housing Cycle
includes all point categories of the Family Cycle except for
the point categories at N.JLA.C. 5:80-33.15(a)3 corcerning
large family wits, N.J.AC. 5:80-33.15(a)5 concerning social
services, and N.J.A.C. 5:80-33.15(a)21 concerning supportive
housing uhits.

(b) The Supportive Housing Cycle also includes the fol-
lowing point categories:

1. Applicarts shall be awarded up to five points to the
extent the social services plan requited at N.JA.C. 5:80-
33.12(c)14iv incorporates the following:

i. A description of the target population’s(s’) sup-
portive service nieeds, which may include a range of
services across a wide continuum of care and intetisity
appropriate to the target population(s). The description
must acknowledge that each special needs tenant does
not have to utllize the services appropriate to the target
population(s). The social services plan must address the
specific appropriate and needed services to assist tenants
to maintain their housing and stable community living at
no cost to the tenant. Appropriate and needed services
must be supported by supportive service agreements and
evidence-based practice, research and/or direct practice
expenence Supportive housmg projects must have, at a
minimum, a social service coordinator. The supportive
services plan moust address the following:

(1y The social service provider(s) must demon-
strate thtee or more years of experienice in providing
social sefvices to the target population(s) or to a
related special needs population;

(2) A description of the proposed services that
will benefit the tacgeted population, including Jocation
of services (that is, on-site or in the community) and
documentation to support how these services will be
funded;

(3) A description of how the service provider will
facilitate tenant/landlord relationships, including de-
tailed eligibility and ineligibility criteria for tenant
selection and screening, as well as a plan for problem
resolution to minimize evictions for supportive hous-
ing tenants; and

(4) Provision of at least one of the following ser-
vices:

Supp. 6-17-13

{A) Twenty-four-hour, seven-day a weck on--
call crisis response capability;
(B) Finarcial management training from a gual-
" ified provider and ongoing budget support; and

(C) Linkage and ongoing follow-up services to
health care, ncluding dental care, and physical
health care and primary health care prevention ser-
vices.

2. Up to two points will be awarded as follows: one
point will be awarded to applicants that will provide on-site
or off-site education for tenants of the supportive housing
units; and one point will be awarded to applicants that will
‘provide job training and job search assistance and support
to tenants of the supportive housing units. Applicants shall
provide evidence of funding commitments and signed
agreements with qualified service providers specifically
identifying a detailed scope of services to be provided and

‘term for the provision of these services. The identified
education and/or employment service provider must have a
verifiable track record for the provision of these services.

3. Applicants that plan to develop all of the units as
lease-based permanent supportive housing (no time limit
for tenancy and/or program participation) shall be awarded
two points.

4, Applications that evidence rental assistance funding
commitments from the HUD McKinney-Vento Programs
or other government source(s) of project-based or sponsor-
based rental assistance for all the special needs units shall
be awarded two points.

5. Applications submitted by a qualified nonprofit or-
ganization shall be awarded two points.

6. Projects that encourage integrated commumnity living
opportunities, including mixed-income projects, mixed-
special needs projects, and scattered site projects, shall be
awarded two points.

7. Five points shall be awarded to projects that meet all
of the following minimum living standards:

i.  Dwelling units in which each bedroom measures
not less than 100 square feet;

ii. Unrelated residents have their own bedroom;

iii. No more than four unrelated adults share a bath-
room; and

iv. Residents have access to a full kitchen for meal
pteparation.

Amended by R.1997 d.284, effective July 7, 1997.
See: 29 N.IR 1441(a), 29 NJ.R. 2818(a).

In (a), inserted reference to Rural Cycle and amended NJAC, ref
erence; in (a)l, inserted “up to a maximum of 10 pumis" in (a)3
substitated “the sponsor/social service™ for “its social service”; and jn
(24, added last two sentences.

Recodified from N.J.A.C. 5:80-33.16 and amended by R.1998 d.279,

effective June 1, 1998.
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5:80-33.19

See: 30N.LR. 1132(a), 30 N.JR. 1978(a).

In (a), rewrote the introductoty paragraph and 4, and deleted 7.
Former N.J.A.C. 5:80-33.21, Commitice review, was recodified o
N.JA.C. 5:80-33.26.

Recodified from NJ.A.C. 5:80-33.21 and amended by R.1999 d.120,

cffective April 5, 1999,

See: 31 N.LR. 122(a), 31 N.I.R. 860{(a).

In (a), changed N.J.A.C. references in the introductory paragraph,
substituted “sponsor and/or social” for “sponsor/social” in 3, and sub-
stituted a reference to six poiots for a reference to four points in 5.
Former N.JA.C. 5:80-33.19, HOPE VI Cycle, recodified fo N.J.A.C.
5:80-33.18.

Amended by R.2000 d.132, effective March 20, 2000.
See: 32 N.JR. 191(=), 32 NJ.R. 1065(a).

In (a), rewrote the introductory paragtaph and 1, inserted “stated in
the application” at the end of the first sentence in 2, inserted “housing”
following “needs” in 3, inserted “, svailable, appropriate” following
“affordable” in 4, and added 7.

Amended by R.2001 d.170, effective May 21, 2001.
See: 33 NJR 932(a), 33 NIR. 1573(b).

Rewrote section.

Amended by R.2002 d 233, effective July 15, 2002.
See: 34 N.LR. 1574(a), 34 N.J.R. 2417(a).

In (a), amended NJA.C. references in the first sentence and deleted
the second sentence in the introductory paragraph, deleted 1 and §; in (b),
substituted “applicant™ for “sponsor” in 3 and 6, and substituted “owner”
for “sponsor” in 4.

Amended by R.1997 d.284, effective July 7, 1997,
See: 29 N.LR. 1441(a), 29 N.J.R. 2818(a).
Recodified from N.JAC. 5:80-33.15 and amendzd by R.1998 d 279,

effective June 1, 1998.

See: 30 N.LR. 1132(a), 30 N.TR. 1978(a).

In (@), changed N.JAC. reference in the introductory paragraph.
Former NJA.C. 5:80-33.18, Tie-breaker system, was recodified to
N.JA.C. 5:80-33.23.

Recodified from N.JA.C. 5:80-33.18 and amended by R.1999 d.120,

effective April 5, 1999.

See: 31 N.LR. 122(a), 31 N.LR_ 860(a).

Rewrote (a). Former NJ.A.C. 5:80-33.17, Point system for the Urban
Cycle, recodified to NJ.A.C. 5:80-33.16.

Amended by R2000 d.132, effective March 20, 2000.
See: 32 NJR. 191(a), 32 N.I.R_ 1065(a).

Rewrote the section.

Amended by R.2001 d.170, effective May 21, 2001.
See: 33 N.LR. 932(a), 33 NJ.R. 1573(b).

Rewrote (a)1; added a new (a)2; recodified formet (3)2 as (a)3 amd
added the last sentetice; added {c).

Amended by R.2002 d.233, effective July 15, 2002.
See: 34 N.LR. 1574(a), 34 N.JR. 2417(a).

In (a), amended the N.JA.C. reference in the introductory paragrapb,
rewrote 3; rewrotz (c).

Recodified from NJ.A.C. 5:80-33.19 and amended by R.2003 d.300,

effective July 21, 2003,

See: 35NJR. 1616(a), 35 N.J.R. 3298(b).

In (a), substituted “Family” for “Suburban/Rural”, smended N.J.A.C.
reference; in (b), added 7.

Amended by R-2006 d.112, effective March 20, 2006.
Sea: 37 N.LR. 3879(a), 38 N.J.R. 1432(a).

Section heading was “Point system for the Special Needs Cycle™; sub-
stituted “Supportive Housing™ for “Special Needs” throughout; rewrote
(b)

Amended by R.2008 d.133, effective May 19, 2008.
See: 40 N.LR. 83%a), 40 N.I.R. 2429(b).

Rewrote (b)1; added new (b)2; recodified former (b)2 through (b)5 as
(b)3 throngh (b)6; rewrote (b)3; in (b}, inseried “lease-based”; in (b)5,
substituted “project-besed or sponsor-based” for “project based” and
substituted “all the special needs units” for “at Jeast 50 percent of the
pro%ect”; in (b)6, substitted “one point” for “two points”; md added
®)7.

Amended by R.2009 .154, effective May 4, 2009.
Sec: 41 NJ.R. 917(a), 41 N_J.R. 1994(a).

Rewrota (b).

Amended by R.2013 d.086, effective June 17, 2013.
See: 45 NJ.R. 53(a), 45 NJ.R. 1511(a).
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In (a), substituted “at™ for “in”, # comma for “and” following “units”,
and imserted *, and N.J.AC. 5:80-33.15(a)21 conceming supportive
housing units™.

5:80-33.18 Point system for the Final Cycle

The point system for the Final Cycle is the same as for the
Family Cycle.

New Rule, R.1998 d.279, effective June 1, 1998,
See: 30 N.J.R. 1132(a), 30 N.JR. 1978(a).

Former N.JAC, 5:80-33.19, Municipal comment, was recodified to
NJAC. 5:80-33.24.

Recodified from N.JA.C. 5:80-33.19 and amended by R.1999 d.120,

effective April 5, 1999.

See: 31 N.LR. 122(a), 31 N.JR. 860(2).

Changed N.J.A.C, reference, med deleted “and the point category in
NJAC. 5:80-33.17(8)9 conceming HUD troubled projects™ at the end.
Former N.J.A.C. 5:80-33.18, Point system for the Suburben/Rural Cycle,
recodified to NJ.A.C., 5:80-33.17.

Amended by R.2000 d.132, effective March 20, 2000.
See: 32 N.JR 191(g), 32 N.JR. 1065(a).

Amended by R.2002 d.233, effective July 15, 2002.
See: 34 N.LR. 1574(a), 34 N.LR. 2417(z).

Amended N.J.A.C. reference, deleted “municipal; coumty and” pre-
ceding “public howsing” and substituted “waiting lists™ for “support”
following “anthority”.

Recodified from NJ.A.C. 5:80-33.20 and amended by R.2003 d.300,

effective July 21, 2003.

See: 35 N.LR 1616(=), 35 N.JR. 3298(b).

Rewrote the section.

5:80-33.19 Tiebreaker system

{a) The following tiebreaker system shall be used to break
ties between projects with the same score:

1. If competing projects have a tie score, a tax credit
reservation shall be awarded based on the following:

i. Inthe HOPE VI/Choice Neighborhood sef asides
at N.JA.C. 5:80-33.4(a)1 and 33.5(a)l, a tax credit
reservation shall be awarded to the project with the
greatest percentage of HOPE VI/Choice Neighborhood
funds committed in relation to Total Development Cost.

ii. In the Senior Cycle, a tax credit reservation shall
be awarded to the project with the least amount of tax
credits per tax credit unit.

iii. In all other cycles and set-asides, a tax credit

reservation shall be awarded to the project with the least
amount of tax eredits per tax credit bedroom.

iv. In all cycles, superintendent unit(s) shall not be
included for purposes of calculating the tichreaket.

2. TIf there is still a tie after the first ticbreaker, the tax
credit reservation shall be awarded to the project with a
lower total development cost per bedroom. Superintendent
unit(s) shall not be included for purposes of calculating the
ticbreaker. :

Amended by R.1997 d.284, effective July 7, 1997.
See: 29 N.LR. 1441(a), 29 N.JR. 2818(a).

In ()1, substituted “the lowest ammmt ___ per low-income bedroom”
for “lower intermediary fees per low income wnit”; in (a)2, substitufed
“per bedroom” for “per mnit”; and deleted (&)3 and 4.
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COMMUNITY AFFAIRS.

Rﬂl:odgied from N.JA C. 5:80-33.18 by R.1998 d.279, effective June 1,
99
See: 30 NJR. 1132(), 30 NJR. 1978(a).

Former NJA.C. 5:80-33.23, Reservations, allocations and binding
commitments, was recodified o N.JA.C. 5:80-33.28.

Recodified from N.J.A.C. 5:80-33.23 by R.1999 d.120, effective April 5,

1999,

See: 31 N.LE. 122(a), 31 N.L.R. 866(a).

Former NJAC, 5:80-33.21, Point system for the Special Needs
Cycle, recodified to NJ.A.C. 5: 80—33 1% -

Amended by R.2001 d.170, effective May 21, 2001.
See: 3N.LR. 932(a), 33 N.LR. 1573(b).

In (8)1, added the last sentence.

Recodified from N.J.A.C. 5:80-33.21 by R.2003 d.300, effective July 21,

2003.

- 8ee: 35N.I.R. 1616(z), 35 N.LR. 3298(b).

Former N.J.A.C. 5:80-33.19, Point system for the Special Needs
Cycle, recodified to N.J.A.C. 5:80-33.17.

Amended by R.2006 d.112, effective March 20, 2006.
See: 37 N.LR. 3879(a), 38 N.JR. 1432(a).

‘Rewrote (a)l.
Amended by R.2008 d.133, effective May 19, 2008.
See: 40 N.JR. 839(a), 40 N_LR. 2429(b).

Rewrote (a)L.,

Amended by R.2010 4,060, effective April 19, 2010:
See: 42 N.JR. 583(2), 42 N.IR. 776(=).

In (a)1, substifuted “tax credits per tax credit unit” for “Balanced
Housing/Homme Express funds per Balanced Housing/Home Express
umit”,

Amended by R.2011 d.239, effective Sepiember 6, 2011,
See: 43 N.JR. 917(a), 43 N.JR. 2293(a).
' Tn (a)1, substituted “bedroom” for “unit”,

Amended by R.2013 d.086, effective June 17, 2013

See: 45 N.JR. 530(z), 45 NJR. 1511(a).

Rewrote the section. .

5:80-33.20 Municipal comment

The Code requires that the chief executive officer of the
municipality in which the project is to be located be given the
opportunity to comment on the project. The application may
include a letter from the chief executive officer of the munic-
ipality or NJHMFA staff shall nofify the chief executive
officer of the municipality and allow hit or hier a reasonable
opportanity to comment on the project.

Recpdiﬁed from N.J.A.C. 5:80-33.19 by R.1998 d.279, effective June 1,
1998,
See: 30N.JR. 1132(g), 30 NJR. 1978(a).
Former N.J.A.C. 5:80-33.24, Obtaming IRS Form 8609, was re-
codified to N.JLA.C. 5:80-33.29,
Recodified from N.J A C. 5:80-33.24 by R.1999 d.120, effective April 5,
1999,
See: 31 NJR. 122(a), 31 N.L.R. 866(a).
Former N.JLA.C. 5:80-33.22, Point system for the Final Cycle, re-
codified to N.J.A.C, 5:80-33.20.
Amended by R.2002 4.233, effective July 15, 2002.
See: 34 N.LR. 1574(a), 34 NJR. 2417(a).
Amended the second sentence.
Recodified from N.J.A C, 5:80-33.22 by R.2003 d.300, effective July 21,
2003.
See: 35 N.JR. 1616(a), 35 NJIR. 3295(b).
Former N.J.A.C. 5:80-33.20, Point system for the Final Cycle, re-
codified to NJ.A.C. 5:80-33.18,

5:80-33.21 Application needs analysis

{2) Section 42(m)2Xa) of the Code provides: “The
housing credit dollar amount allocated to a project shall not
exceed the amount the housing credit agency determines is
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necessary for the finiancial feasibility of the project and its
viability as a qualified low-income housing project through-
out the credit period.” This determination, known as the
“needs apalysis,” shall be performed by NJHMFA with
respect to those applications fulfilling the eligibility require-
ments at NJA.C. 5:80-33.12. In the nceds analysis,
NJHMFA. shall compate the project’s total development costs
to the fonding sources the applicant has identified to meet
those costs. As part of its obligation under Section 42(m)2 of
the Code, NJHMFA shall determine the reasonableness of the
developmental and operational costs of the project and may
make adjustments to cosis as necessary to ensure the viability
of the project throughout the credit period and compliance
with the QAP. Such adjustments shafl not trigger a point
deduction under N.JA.C. 5:80-33.15(=)23. If the total
funding sources not including tax credit equity are less than
the total development costs, then a finding gap exists and the
applicant has demonstrated a need for credits, provided,
however, that the following conditions are satisfied:

1. The project’s development and operational costs are
reasonable as required under Section 42(m)(Z)YB)(v) of
the Code;

2. Tunding sources identificd by the applicant meet the
requirements listed under N.J.A.C. 5:80-33.12(c)6;

3. The project is financially feasible in terms of the
existence of sufficient sources to pay for total development
costs; and

4. The project shall remain viable throughout the credit
period.

(b) Financing arrangements shall be evaluated to ensure
that projects are not structured to artificially increase basis.
Such arrangements include drawing down entire bridge or
secondary loans at comstruction closing instead of using such
financing on an as-needed basis. NJHMFA reserves the right
to assume a mortgage higher than the miortgage commitment
submitied by the applicant if it is determined that the mort-
gage amount stated in the commitment is underestimated. If
NJHMFA has a reasonable basis for concluding the equity
factor submitted by the applicant is inconsistent with market
conditions, NJTHMFA reserves the right to adjust the equity
factor in its underwriting. NJHMFA reserves the right to re-
quire an appraisal at the applicant’s expense. If the applicant
acquires the property for more than appraised value, the over-
age shall be added to the sources of funds so as not to create
artificial need. .

(c) NJHMFA shall performi needs analyses at three
separate times: application, allocation, and at the time the
project is placed in service. (See N.JA.C. 5:80-33.23 and
33.27.) Pursuant to the Housing and Economic Recovery Act
of 2008, Pub. L. 110-289 (HR 3221), the applicable credit
percentage shall be nine percent for the 70 percent present
value credit for buildings that place in service between July
31, 2008 and December 30, 2013. NJHMFA shafl announce
the tax credit percentage to be used for application purposes,
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by written andfor electronic notices to the mailing list
maintained by the Tax Credit Division, af least 30 days prior
to the application deadline. The credit amount reserved is
limited to the lesser of:

1. The credit amount based on the needs analysis; or

2. The credit amount generated from the project’s qual-
ified basis, as (potentially) capped by the eligible basis
limits. Unless a project has an alternate funding source
such as a developer fee able to be deferred, a project whose
eligible basis is reduced by the eligible basis limits
(thereby reducing the credit amount) may be declared in-
feasible due fo a funding gap caused by the resulting
shortfall in syndication proceeds. -

(d) Buildings placed in service after July 30, 2008 that
receive the 70 percent value credit shall be eligible forup toa
30 percent boost In eligible basis to the extent that the
developer cen demonstrate that the boost is nec&esary to
achieve financial feasibility.

Amended by R.1997 d.284, effective July 7, 1997.
See: 29 N.LR. 1441(a), 29 N.J.R. 2818(a).

In (a), substituted “Section 42(n1)(2)(a) of the Code” for “The Code”;

in (b), #mended N.J.A.C. reference; in (b)2, inserted “, ag (potentlally)
____ syndication proceeds™.
Recodified from NJ.AC. 5:80-33.20 and anended by R.1998 d.279,

effective June 1, 1998.

See: 30N.LR. 1132(a), 30 N.JR. 1978(a).

In (a), changed N.J.A_C. references in the introductory paragraph and
in 2; in (b), added a mew last sentence; and in (c), changed the N.JAC.
reference in the introductory paragraph. Former N.J.A.C. 5:80-33.25,
Placed in service needs analysis, was recodified to NJ.AC, 5:80-33.30,
Recodified from N.J.A.C. 5:80-33.25 and amended by R.1999 d.120,

effective April 5, 1999,

See: 31 N.IR. 122(a), 31 N.LR. 860(g).

In (a) and (c), changed N.LA.C. references throughout Former
N.JL.A.C. 5:80-33.23, Tie-breaker system, recodified to N.J.A.C. 5:80-
33.21.

Administrative change.

See: 31NIR 1311(b).

Amended by R.2000 d.132, effective March 20, 2000.
See: 32 NJLR. 191(a), 32 N.J.R. 1065(a).

In (a)2, changed N.J.A.C. reference; and in (b), added the last two
sentences.

Amended by K.2001 d.170, effective May 21, 2001.
See: 33NIR. 932(a), 33 N.IR 1573(b).

In {c), changed N.J.A.C. reference.

Recodified from N.J.A.C. 5:80-33.23 and amended by R.2003 d.300,

effective fuly 21, 2003,

See: 35N.LR 1616(z), 35 N.LR. 3298(b).

Former N.JA.C. 5:80-33.21, Ticbresker system, recodified to
N.JAC. 5:80-33.19,

Amended by R.2006 d.112, effective March 20, 2006,
See: 37 N.LE. 387%a), 38 N.LR. 1432(a).

In (c)2, substituted “deferred” for “pledged”.
Amended by R.2008 d.133, effective May 19, 2008.
See: 40N.JR. 839(a), 40 N.JR. 2429(b).

Rewrote the introductory paragraph of (c).
Amended by R.2009 d.154, effective May 4, 2009.
See: 41 N.JR. 917(a), 41 N.LR. 1994(a).

Tn the introductory paragraph of (c), inserted the second sentence and
inserted “for the 30 percent present value credit” in the third sentence;
and added (d).

Amended by R.2013 4.086, effective June 17, 2013.
See: 45N.1R. 530(a), 45 N.IR. 1511(a).

Tn the introductory paragraph of (a), inserted the fourth and fifth
sentences, snd inserted a comma following “provided”; and in (c),
substituted “30” for “31”, and deleted “for the 30 percent present value
credit” following “percentage”.
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5:80-33.22 Committee review and reconsideration
process

(a) Based on the rankings, eligibility review, and needs
analysis, NJEIMFA shall make reservation award recommen-
dations to a quorum of the Tax Credit Committee. The Tax
Credit Committee shall consist of the Commissioner of DCA
or designee, the Executive Director and thtee members of the
NIHMFA staff designated by the Executive Director.

{b) The Committee shall review the rankings, eligibility,
and tiebreaker decisions as well as requests for réservations
from the Reserve, and shall award tax credit reservations
accordingly. All applicants shall be notified in writing
whether their projects received a reservation or not and the
basis for the decision. A reservation commitment letter sha]l
be mailed to all reservation recipients.

(c) An applicant may appeal any decision of the Tax
Credit Committee by submitting a written request for recon-
sideration to the Executive Director of NJHMFA no later than
10 business days from the date of the Tax Credit Committee
meeting at which awards/decisions are announced. The re-
quest shall include a comprehensive discussion of the basis
for reconsideration. Such requests will be considered
promptly by the Tax Credit Committee and the Committee’s
disposition of the request shall constitute final agency action.
In the abgence of a request for reconsideration, the date of the
Tax Credit Committee meeting at which awards/decisions are
announced shall constitute the date of final agency action.

Recodified from N.J.A.C. 5:80-33.21 by R.1998 d.279, effective June 1,

1998,

See: 30 N.JR. 1132(a), 30 N.I.R. 1978(a).

Former N.J.A.C. 5:80-33.26, Project cost certification, was recodified
to N.J.AC. 5:80-33.31.

Recodified from NJ.A.C. 5:80-33.26 and amended by R_1999 d120,

effective April 5, 1999,

See: 31 NJR 122(a), 31 N.IR. 860(z).

In (c), rewrote 1 and 2. Former N.J.A_C. 5:80-33.24, Municipal com-
ment, recodified to N.J.A.C, 5:80-33.22.

Amended by R.2000 d.132, effective March 20, 2000.
See: 32 N.LR. 191(z), 32 N.IR. 1065(a).

Amended by R.2001 d.170, effective May 21, 2001,
See: 33N.IR. 932(a), 33 N.JR. 1573(b).

In (b), deleted the last two senfences; deleted (c).

Recodified from NJA.C. 5:80-33.24 and amended by R.2003 d.300,

effective July 21, 2003.

See: 35 N.IR. 1616(a), 35 N.JL.R. 3298(b).

In (b), deleted “Committec decisions are final” preceding the second
sentence; added (c). Former NJ.A.C. 5:80-33.22, Municipal comment,
recodified fo NJ.A.C. 5:80-33.20.

Amended by R.2010 4.060, effective April 19, 2010,
See: 42 N.J.R. 583(a), 42 NIR. 776(a).

In (g), deleted “of NJHMFA” following “Executive Director” and in-
serted the last sentence.

Amended by R.2011 d.239, effective Septerber 6, 2011.
See: 43 N.LR 917(a), 43 N.JR. 2293(a).

In (a), inserted “a2 quornm of”, and deleted “executive” preceding
“stﬂl-

Amended by R.2013 d.086, effective June 17, 2013,
See: 45 N.IR. 530(g), 45 N.LR. 1511(a).

Rewrote (a); and in (b), inserted a comma following “eligibility”, and

inserted “, and shall award tax credit reservations accordingly”.
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5:80-33.23 Allocation needs analysis

In accordance with Section 42(m)(2} of the Code,
NIHMFA evaluates the need for the tax credit at the time of
application, the time of allocation, and after the building is
placed in service. The credit amount allocated is limited to
the lesser of the credit amount based on the needs analysis or

the credit amount generated from the project’s qualified basis

(as potentially capped by the eligible basis limits). The deter-
mination of whether the credit amount reserved is nceded for
the financial feasibility and continued viability of the project
ghall include anr examination as to whether there have been
increases or decreases in project costs, other funding sources
or rental subsidies which would result in a higher allocation
than needed. If NJHMFA has a reasonable basis for conclnd-
ing the equity factor submitted by the applicant is inconsistent
with market conditions, NJHMFA reserves the right to adjust
the equity factor in its underwriting. Any substantive changes
to the project’s financing plan or costs shall be explained in
detail and may cause the project to be reconsidered by
NJHMFA_

Recodified from NJA.C. 5:80-33.22 and amended by R.1998 d.279,
effective June 1, 1998.
See: 30N.IR. 1132(a), 30 N.JR. 1978(a).
Added a new fourth sentence. Former N.J.A.C. 5:80-33.27, Extended
use agreement, was recodified to NJA.C. 5:80-33.32,
Recodified from N.J.A.C. 5:80-33.27 by R.1999 d.120, effective April 5,
1999,
See: 31 N.LE 122(a), 31 N.JR. 86((a).
Former NJA.C. 5:80-33.25, Application needs analysis, recodified te
NJIA.C. 5:80-33.23,
Amended by R.2000 d.1332, effective March 20, 2000.
See: 32 N.JR. 191(s), 32 N.JK 1065(a).
Inserted “at the time” following “tax credit” in the first sentenice.
Reoodified from NJA.C, 5:80-53.25 by R.2003 d.300, effective July 21,
2003.
See: 35 NJR. 1616(s), 35 N.IR. 3298(b).
Former N.J.A.C. 5:80-33.23, Application deeds analysis, recodified to
NIAC. 5:80-33.21.

5:80-33.24 Reservations, allocations and binding
commitments

(a) Once the reservation is final as deseribed in N.J.A.C.
5:80-33.22(b), projects must meet allocation criteria estab-
lished by the Code and these rules in order to qualify for an
allocation of tax credits. (The IRS does not recognize the
reservation processes of housing credit agencies.) The dead-
line for mecting the allocation criteria described in (a)l and 2
below is Novembet 30 or the next business day if the 30th is
a weekend or holiday. The deadline for meeting the 10-
percent test required under 26 U.S.C. § 42(h)(1XEXii) is six
months from the date the carryover allocation agresment is
executed by NJHMFA. The NJHMFA form evidencing satis-
faction of this test must be completed and certified by an
independent certified public accountant. Accrued developer
fees in carryover basis shall not exceed the lesser of the fee
eamed to date of 20 percent of the total developer fee. On a
case-by-case basis, NJHMFA may extend its filing deadline if
‘the owner can show good cause; however, in order to defray
the added expense and regulatory burden of processing
allocation requests that arrive after the deadline, an extension
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fee of $1,000 shall be payable to NJHMFA. for each week or
part thereof that the owner is late in submitting a complete
package. NTHMFA reserves the right to rescind a reservation
if a deadline is ummet, ‘

1. Owners requesting a cartyover allocation shall sub-
mit their certification for carryover which demonstrates
that all sources shown on the owner’s carryover schedule
are accurate; and that the costs shown in eligible basis are
allowable under the Code. Title ownership is not required
for carryover allocations, but site control must be main-
tained. Projects receiving carryover allocations have until
the end of the second year after the execution of the carry-
over allocation agreement to place the project in service.

2. Owners requesting an allocation for a building in the
same year the building places in service may receive a
carryover allocation or a placed in service allocation de-
pending upon the building’s placed in service date. A
building must be issned an allocation no Iater than Decem-
ber 31 of the year it is placed in service.

i.  If the building is placed in service on or prior to
August 1, the allocating docnment shall be the IRS Form
8609 and the owrer shall submit all requirements listed
in N.JA.C. 5:80-33.26 by the filing deadline established

in (a) above.

ii. Ifthe building is placed in service after August 1,
and if the timing of the final project cost certification,
permarnent closing and the like do not allow for the
timely issuance of an IRS Form 8609 by December 31, a
carryover allocation shall be issued to the project pro-
vided that the owner submits to NJHMFA an updated 10
percent letter from the partnership’s accountant reflect-
ing the new reasonably expected basis in the building.

(b) NJHMFA may, in its discretion, enter into a binding
commitment to allocate credits from future years’ tax credit
authority to fund projects that successfully compete in addi-
tional tranches of the Cycles at N.JA.C. 5:80-33.4 through
33.7, subject to any set-asides thereunder, as the Tax Credit
Committee may decide to conduct in its discretion, or projects
in a competitive cycle affected by an error as determined by
the Tax Credit Committee. In no event shall the project re-
ceive credits and/or a binding commitment exceeding the
maximum eligible tax credit amount.

Amended by R.1997 d.284, effective July 7, 1997,
Sce: 29 NJR. 1441(a), 29 NJR. 2818(z).

Deleted former (a); recodified former (2} through 3 as (a) throngh
(c); in (b), substitated “October 15 (November 15 for Final Cycle
reservations)” for “November 151", and inserted sixth ﬁmmgh eighth
sentences; and in (c), inserted “typically” following “allocating docu-
ment is”, substituted “October 15 (November 13 for Final Cycle reserva-
tions) all jitems requited by” for “November 1st all the requirements
listed unider”, inserted fifth and sixth sentences, and deleted “(ewdenccd
by a signed IRS Form 8609 from NJHMFA” following fhiled to receive
an aflocation™.

Recodified from N.JA.C. 5:80-33.23 and amended by R.1998 4.279,

effective June 1, 1998.

Seer 30 N.JR. 1132(a), 30 NJR. 1978(s).
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Rewrote the section. Former N.LA.C. 5:80-33.28, Returning credits,
was recodified to N.JAC. 5:80-33.33,

Recodified from N.J.A.C. 5:80-3328 and amendsd by R.1999 d.120,

effective April 5, 1999.

See: 31 N.JR. 122(a), 31 N.JR. 860(a).

In (a), changed N.JL.A.C. references throughbout; and in (b), deleted
“provided such project can meet the ten percent carryover test” at the
end of the introductory paragraph, rewrote 1, and inserted a new third
septence in 2. Former N.J.A.C, 5:80-33.26, Committee review, recodi-
fied to N.LLALC. 5:80-33.24.

Amended by R.2000 d.132, effective March 20, 2000.
See: 32N.JR. 191(a), 32 N.JR. 1065(a).

In (a)1, inserted ¢, filly executed deed of ensement and restrictive
covenant (if the property has been acquired by the carryover allocation
date)” following “carryover”; and in (b)1, deleted “(or the Reserve if the
Final Cycle is cancelled)” following “Final Cycle” in the first sentence,
and inserted a new second sentence.

Amended by R.2001 d.170, effective May 21, 2001.
See: 33 N.LR. 932(a), 33 NJR 1573(b).

In (a), substituted “30™ for “15”, inserted “or the 30th™ after “15th”,
substituted “an” for “a graduated” following “déadline” and deleted
#$500.00 per week or part thereof in November and” following “Cycle”™;
and in (a)2i, changed N.J.A.C, reference.

Anmiended by R.2002 4.233, effective July 15, 2002.
Seer 34 N.LR. 1574(z), 34 N.LR. 2417(a).

In (a), rewrote the introductory paragraph and substitnted “Owrers”
for “Sponsers” throughout; in (b), rewrote 1 and added 3.

Recodified from N.JA.C. 5:80-33.26 and amended by R.2003 d.300,

effective July 21, 2003.

See: 35 NJR. 1616(a), 35 N.JR. 3298(b).

In (a), amended N.J.A.C. reference n the introductery paragraph; i
1, substituted “which demonstrates” for “, fully execwied deed of
easeinent and restrictive covenant (if the properfy has been acquired by
the carryover allocation date); rewrote (b). Former N.J.A.C. 5:80-33.24,
Committes review, recodified to N.J.A.C. 5:80-33.22.

Amended by R.2006 d.112, effective March 20, 2006.
See: 37 NJR. 3879%(a), 38 N.LR. 1432(n).

In (b)2, deleted “is a preservation project and™.
Amended by R.2007 d.168, effective May 21, 2007.
See: 39 N.J.R. 281(a), 39 N.LR. 2011(a).

In (a), substituted “November 30 or the next busitess day if the 30th
is a weekend” for “October 15 (November 30 for Final Cycle reserva~
tions) or the pext business day if the 15th (or the 30th) is a weekend”,
and “the carryover allocation agreement is executed” for “a tax credit
reservation is issued by the Tax Credit Committec”.

Amended by R.2008 d.133, effective May 19, 2008.
See: 40N.LR. 839(a), 40 N.JR. 2429(b). '

In the infroductery paragraph of (), insezted “by NJTHMFA”,
Amendad by R.2009 d.154, effective May 4, 2009.

See: 41 N.IR. 917(a), 41 N.LR. 1994(a).

In the introductory paragraph of (a), substifuted “six™ for “fhree”.
Amended by R.2011 d.239, effective September 6, 2011.

See: 43 N.LR. 917(a), 43 N.JR. 2293(a).

Rewrote (b).

5:80-33.25 Allocation/issuance fee schedule

Projects requesting an allocation of tax credits shall pay a
fee equaling two percent of the allocationr amount over the
10-year crédit period. One-half of the fee shall be paid at the
time the allocation criteria described above at N.J.A.C. 5:80-
33.24(a) is submitted to NJHMFA. For projects requesting an
issuance of tax credits from volume cap, the issuance fee
shall equal two percerit of the issuance amount over the 10-
year credit period for NJHMFA financed projects and three
percent of the issuance amount over the 10-year credit period
for non-NJHMFA financed projects. One-half of the fee shall
be paid af the time the credit determination described at
N.JA.C. 5:80-33.9(a)1 is made. For both types of project, the
balance (adjusted higher if volume cap tax credit issuance
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increases) shall be paid prior to issuance of the IRS Form
8609. Allocation/issuance fees are non-refundable.

New Rule, R.2001 d.170, effective May 21, 2001,
See: 33 N.LR. 932(a), 33 N.JR. 1573(b).
Former NJA.C. 5:80-33.27, Obtaining IRS Form 8609, recodified to
N.JA.C. 5:80-33.28.
Amended by R.2002 d.233, effective Juty 15, 2002.
Sea: 34 N.LR. 1574(a), 34 N.IR. 2417(a).
Rewrote the section.
Recodified from NJ.A.C, 5:280-33.27 and amended by R.2003 d_300,
effective July 21, 2003. ]
See: 35N.LR. 1616(a), 35 N.JR. 3298(b).
Former N.JLA.C. 5:80-33.25, Allocation needs analysis, recodified to
N.JA.C. 5:80-33.23. .
Amended by R.2006 d.112, effective March 20, 2006,
See: 37 N.JLR. 387%(a), 38 N.IR. 143X(a).
Deleted “carryover™.
Amended by R.2008 d.133, effective May 19, 2008,
See: 40 N.JR. 839(a), 40 N.JR. 2429(b).
Inseried the last sentence,

5:80-33.26 Obtaining IRS Form 3609: deadlines and
extension fees

{a) The IRS Form 8609 is the form used by owners to
claitn the low-income housing tax credit. A form is issued for
cach building in the project that contains tax credit umits.
Prior to issuance of the IRS Form 8609, NJHMFA must
receive all required information from the owner, including the
allocation/issuance fee described at N.J.A.C. 5:80-33.25. For
projects receiving credits from the nonprofit set-aside, this
shall include an attorney’s opinion letter which states that no
for-profit developer or member of the investor limited partrier
held a seat on the nonprofit’s board of directors. NJHMFA
{or its authorized designee) may also conduct an on-site -
spection of the project to confinn that all representations
made in the project’s tax credit application have been miet.
Upon completion of the NJTHMFA evaluation (which includes
the placed in service needs analysis) and attendance by the
project owner or representative at an NJHMFA-sponsored
compliance monitoring seminar, NJHMFA shall complete
Part I of the TRS Form 8609 and shall forward a copy, as filed
with the IRS, to the project owner. Owners should be sure to
make copies of the signed IRS Form 8609 as a copy must be
filed each year with Federal tax retirns.

(b) The entire IRS Form 8609 request package, including
the allocation/issuance fee described at N.JA.C. 5:80-33.25
and the andit report, in a form acceptable to NJTHMFA, must
be submitted to NJHMFA within 90 days after permanent
loan closing. On a case-by-case basis, NJHMFA may extend
its filing deadline if the owner cen show good cause;
however, in order to defray the added expense and regulatory
burden of processing IRS Form 8609 requests that arrive after
the deadline, an extension fee of $1,000 shail be payable to
NIHMFA for each week or part thereof that the owner is late
in submitting a complete package. NYHMFA reserves the
right to recapture an allocation if a deadline is unmet.

(c¢) Failure of a project to fulfill all representations made in

its application may result in a delay and/or non-issuance of
the IRS Form 8609. At its sole discretion, NJHMFA may im-
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pose penalties for failure to comply with eligibility or point
requirements, such penalties to include, but not be limited to,
the imposition of financial penaltics, a reduction in the al-
located credit afmount or the unilateral cancellation of an al-
location. Generally, a financial penalty or reduction in the
amount of credits will be imposed in an amount commensu-
rate with the violatiori. For example, if a project fails to meet
the minimum expenditures under N.J.A.C. 5:80-33.15(a)6,
credits may be reduced by or a financial penalty imposed in
the deliriquerit amoutit, which amount may be affected by re-
medial measures, if any, taken in order to comply with the
representation(s). However, NTHMFA reserves the right to
unilaterally cancel an allocation for severe arid/or persistent
violations.

(d) IRS Form 8609 shall not be issued to projects that have
a general partner, vofing member, developer, or related party
that owns a managing ot controlling interest in a New Jersey
LIHTC project with an uncorrected noncompliance until such
noncomplianice is corrected.

Amended by R.1997 d.284, effective July 7, 1997.
See: 29 NJK 1441(z), 29 N.L.R. 2818(x).

In third sentence, substituted reference to required information for
reference to specified required items and in the fourth sentence substi-
tuted reference to completed NJHMFA evaluation sod placed in service
neods analysis for reference to completed jtems and atty other requested
Retlaodiﬁed from N_J.A.C. 5:80-33.24 by R.1998 d.279, effective June 1,

998,
See: 30 N.JR. 1132(a), 30 NJR. 1978(a). :

Former NJA.C. 5:80-33.29, Retuming credits, was recodified to
NJA.C: 5:80-33.34.

Recodified from N.J.A.C. 5:80-33.29 and amended by R.1999 d.120,

effective April 5, 1999.

See: 31 N.JR. 122(n), 31 N.JR. 860(a).

Inserted 2 new third seéntence. Former N.JA.C. 5:80-33.27, Allocationt
needs analysis, recodified to N.J.A C. 5:80-33.25.
Amended by R_2000 d.132, effective March 20, 2000.
See: 32 N.JR. 191(a), 32 N.JLR. 1065(a).

Tnserted a new fourth senfence, and inserted “and attendance by the
project owner and mamaging agent at an NJHMFA-sponsored com-
pliance monitoring seminar,” following “needs snalysis)” in the new
sixth sentence.

Recoidified from NJA.C. 5:80-33.27 and amended by R.2001 d.170,

effective May 21, 2001.

See: 33 NJR. 973(a), 33 N.LR. 1573(b).

- Rewrote the secord senfence. Former N.J.A.C. 5:80-33.28, Placed in
gervice necds analysis, recodified to N.J.A.C. 5:80-33.29.

Amended by R.2002 d.233, effective Tuly 15, 2002.

See: 34 N.JR. 1574{a), 34 N.J.K. 2417(a).

Designated the existing text a5 (s) and substituted “(or its authorized
designee)” for “staff” following “NJHMFA”; added (b).

Recodified from N.JA.C. 5:80-33.28 and amended by R.2003 d 300,

effsctive July 21, 2003.

See: 35 NJR. 1616(a), 35 N.LR. 3298(b).

In (a), amended N.J.A.C. reference; in (b), substifuted “Form 8609
for “form”, amended N.JA.C. reference. Fonmer NJA.C. 5:80-33.26,
Reservations, allocations and binding commitinents, recodified to
NJA.C. 5:-80-33.24. :

Amended by R.2006 d.112, effective March 20, 2006.
See; 37 N.JR. 387%(a), 38 N.LR. 1432(a).

In (a), added “that contains tax credit units” and substituted “may” for
“ghall”.

Amended by R.2007 d.168, effective May 21, 2007.
See: 39 N.ELR. 281(a), 39 N.LR. 2011(a).

Added (c) and (d).

Amended by R.2008 d.133, effective May 19, 2008.
See: 40 N.IR. 83%(a), 40 K.LR. 2429(b).
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Tn (b), substituted “within 90 days after the last building in the devel-
opment is placed in service pursuant to IRS Notice 88-1167 for “at the
latter of six months following the issuance of the final certificaie of
occupancy for the project or two months after the first year of the credit
period™.
Amended by R.2011 d.239, effective September 6, 2011.

See: 43 N.JR. 917(2), 43 NJR. 2293(a).

In (a), substituted “or representative” for “and managing apent”.
Amended by R 2013 d.086, effective June 17, 2013.

See: 45 N.JR. 530(a), 45 N.JR. 1511(a).

In (b), substituted “permanent loan closing” for “the last building in
the developtnent is placed in service pursuant to TRS Notice 88-116”.

5:80-33.27 Placed in service veeds analysis

(a) Pursuant to Section 42(m)2) of the Code, NJHMFA
shall conduct the last of its required needs analysis evalua-
tions at the time the project places in service. The analysis
shall be based on the project cost certification of an independ-
ent CP.A. and the permanent financing sources {see N.J.A.C.
5:80-33.28). If the amount of the tax credit request is not
needed for the financial feasibility of the project and its via-
bility as a qualified low-income housing project throughout
the credit period, the amount of the tax credit shall be reduced
to the needed amount.

(b} The determination of whether the amount requested is
needed for financial feasibility and continued viability of the
project shall include an examination as to whether there have
been increases or decreases in project costs, other funding
sources or rental subsidies which would result in a higher
allocation than needed. If NTHMFA has a reasonable basis for
concluding the equity factor submitted by the applicant is
inconsistent with market conditions, NJHMFA resetves the
right to adjust the equity factor in its underwriting. The Code
requires that NJHMFA reduce the credit amount based upon
need; however, this does not mean that NTHMFA will jeop-
ardize the long-term financial feasibility and viability of the
project by arbitrarily taking back credits. For example, if the
equity market improved so that projects were able to get bet-
ter pricing from investors, NJHIMFA would not hecessarily
reduce the credit on those projects that use the “excess”
credits to cover cost overruns or provide betterments in the
projects such as upgrading the security system, landseaping,
provision of appliances such as washers, and the like.
NJHMFA. shall not allow these additional funds to be used to
increase the developer fee over that shown on the application.

(c) For cach needs analysis, a Sponsor Certification shall
be submitted. Any substantive changes to the project’s fi-
pancing plan or costs shall be explained in detail and may
cause the project to be reconsidered by NTHMFA.. :

Amended by R.1997 d.284, effective July 7, 1997.
See: 20 N.J.R. 1441(a), 29 N.J.R_ 2818(a).
Deleted “cligible basis amount” following “increase the developer
fee”.
Rscodified frem N.JA.C. 5:80-33.24 and amended by R.1998 d.279,
cffective June 1, 1998.
See: 30N.J.R. 1132(a), 30 N.J.R. 1978(a).
In (a), changed N.JA.C. reference; and in (b), added & new second
sentence, Former N.JLA.C. 5:80-33.29, Returning credits, wes recodified
to NJA.C. 5:80-33.34,
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Recodified from N.J.A.C. 5:80-33.30 and amended by R.1999 d.120,

effective April 5, 1999.

See: 31 N.JLR. 122(a), 31 N.I.R. 860(a).

In (@), rewrote the second senfence. Former N.JA.C. 5:80-33.28,
Reservations, allocations and binding ocommitments, recodified to
NJA.C. 5:80-33.26.

Amended by R.2000 d.132, effective March 20, 2000.
See: 32 N.JR 191(a), 32 N.L.R. 1065(a).
Recodified from N.J.A.C. 5:80-33.28 and amended by R.2001 d.170,

effective May 21, 2001.

See: 33 N.JR 932(a), 33 N.JR 1573(b).

In (a), changed N.JA.C. reference, Former N.JAC. 5:80-33.29,
Project cost certification, recodified to N.J.A.C, 5:80-33.30.

Recodified from NJA.C. 5:80-33.29 and amended by R.2003 d.300,

effective July 21, 2003.

See: 3SNJR 1616(a), 35 NJR. 3298(b).

In (2), amended NJ.A.C. reference, Former N.JAC. 5:80-33.27,

Allotation/issuance fee schedule, recodified to N.J.A.C. 5:80-33.25.

5:80-33.28 Project cost certification and contractor fee
limits

(2) An independent C.P.A. shall audit the development
costs of the project in accordance with generally accepted au-
diting standards. T'o make sure that the necessary paperwork
is submitted to NJHMFA in a timely manner, owners shall
ensure that the cost certification process begins immediately
upon construction completion. NJHMFA resetves the right to
require a compilation of the construction costs of the project
as approved by an independent C.P.A.

(b) “Contractor fee limifs” with regard to contractor profit
and overhead shall be set in accordance with the schedule be-

low. Maximum fees include the base profit and overhead and

any incentive cost savings fee realized. Costs included on the
general conditions line must be broken out on a separate
schedule. Unreasonable costs shall be disallowed. For pur-
poses of calculating the contractor fee limits below, the ¢on-
struction coniract amount shall not include contractor
overhead and profit.

CONTRACTOR FEE SCHEDULE
Construction Contract Amount  Fee (Overhead and Profit)
$ 0 — § 500,000+ 11.75 percent
$ 500,001 — $ 1,000,000+ 10.75 percent
$ 1,000,001 — § 5,000,000+ 9.50 percent
$ 5,000,001 — $10,000,000+ 8.50 percent
$10,000,001 — $15,000,000+ 7.00 percent
$15,000,001 — $20,000,000+ 6.70 percent

$20,000,000+ 6.20 percent

{c) For projects seeking IRS Form 8609 allocations and for
projects with carryover allocations, where completion is
scheduled to occur close o the end of the year, inferim audits
should be taking place throughout construction so that when
the certificate of occupancy is issued, the final cost certifica-
tion is virtually complete. For projects still incurring eligible
costs, NJHMFA may consider the owner’s projection of costs
and basis incumred through the end of the first year of the
credit period. The projection shall be based on executed
contracts with contractors/vendors for amenities such as se-
curity system, playground, and landscaping,.

80-109

(d) In addition to the andit report, the owner shall submit a
Sponsor Certification for Placed in Service showing all
sources, uses and eligible basis items as well as the pricing
from the limited partner investor.

Amended by R.1997 d.284, effective July 7, 1997.
See: 20N.LR. 1441(a), 29 N.J.R. 2818(a).

In (@), in the first sentence inserted “both the development and con-
struction costs of”, inserted the second sentence, and in third and fourth
sentences, substitmied “October 157 for “November 1st”; inserted new
(b), recodified former (b) and (c) as (c) and (d); and in (c); substituted

“may consider” for “shall consider”.
Recodified from N.J.A.C. 5:80-33.26 and amended by R.1998 d.279,

effective Jime 1, 1998.

See: 30 NJR. 1132(2), 30 N.JR. 1978(a).

In {b), changed the date from 1997 to 1998 in the Contractor Fee
Schedule. Former NJA.C. 5:80-33.31, NJTHMFA review, was recodi-
fied to N.LAC. 5:80-33.36.

Recodified from N.J.A.C. 5:80-33.31 and amended by R.1999 d.120,

effective April 5, 1999,

See: 31 N.JR. 122(a), 31 N.L.R. 860(a).

In (b), changed year in table heading. Former N.JA.C. 5:80-33.29,
Obtaining IRS Form 8609, recodified to NJA.C, 5:80-33.27.

Amended by R 2000 d.132, effective March 20, 2000.
See: 32N.LR. 191(a), 32 N.IR. 1065(a).

Rewrote (2); in (b), substituted “CONTRACTOR FEE SCHEDULE”
for “1999 Low Income Housing Tax Credit” and substituted
“$20,000,000+> for “$20,000, 001+ in the table; and in (c), inserted
“playground” following “system” in the last sentence.

Recodified from N.JAC. 5:80-33.29 and amended by R.2001 d.170,

effective May 21, 2001.

See: 33 N.TR 932(a), 33 N.JR 1573(b). o

In (2), rewrote the first through third sentences. Fonmier NJ.A.C. 5:80-
33.30, Extended use agreement, recodified to N.J.A.C. 5:80-33.31.
Amended by R.2002 d.233, effective July 15, 2002:

See: 34 NJR. 1574(a), 34 NIR 2417(a).

Rewrote (a), ond substituted references tu owner for sponsor
throughout.

Recodified from N.J.A.C. 5:80-33.30 and mmended by R.2003 d.309,

effective July 21, 2003.

See: 3ISNJR 1616(5) 35 NJR. 3293(b).

In (a), added last sentence. Former N.JA.C. 5:80-33.28, Obtaining
TRS Formi 8690: deadlines and extension, recodified to N.J.A.C. 5:80-
33.26.

Amended by R.2006 d.112, effective March 20, 2006.
See: 37 N.LR. 3879(a), 38 N.LR. 1432(a).
Added the last sentence to introductory paragraph {b).

5:80-33.29 Exiended use agreement

Section 42(h)(6) of the Code requires the project owner to
eoter into an “extended low-income housing commitrnent
agreement” that adds an additional 15-year low-income occu-
pancy requirement to the initial 15-year compliance period.
The agreement shall be recorded in order to claim the tax
credits when filing Federal tax returns. Owners must com-
plete NJHMFA’s deed of easement and restrictive covenant at
the latter of the carryover allocation described at N.JA.C.
5:80-33.24{a)1 or acquisition of the property. Upon receipt
and review of a complete and fully executed agreement,
NIJHMFA shall file the restrictive covenant pursuant to State
law. Note: For projects which received points for agreeing to
extend the project compliance period beyond the minimum
15-year period, the deed of casement and restrictive covenant
shall reflect the increased compliance term stated in the appli-
cation.
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COMMUNITY AFFA]RS

Recodified from NJ.A.C. 5:80-33.27 by R.1998 d.279, effective June 1,

1998,

See: 30 NJR. 1132(a), 30 N.LR. 1978(a).

Former W.JAC. 5:80-33.32, Compliance monitoring fee, was
recodified to N.J.AC. 5:80-33.37.

Recodified from N.JA.C. 5:80-33.32 by R.1999 d.120, effective April 5,

1999.

See: 31 NJR. 12(s), 31 N.JR. 860(a). :

Former N.JA.C. 5:80-33.30, Placed in pervice needs amalysis,
recodified to N.JA_C. 5:80-33.28,

Amended by R.2000 d.132, effsctive March 20, 2000.
See; 32 N.JR. 191(z), 32 N.JR. 1065(a).

Substituted “at the Iater of the carryover allocetion described at
NJ.AC. 5:80-33.26(a)] or scquisition of the propesty” for “above” at
the end of the third sentence.

Recclidi.ﬁed from N.JA.C. 5:80-33.30 by R.2001 d.170, eifective May

21, 2001.

See: 33 N.IR. 932(a), 33 N.LR. 1573(b).

Former N.J.A_C. 5:80-33.31, Refumning credits, recodified to NJ.AC.
5:80-33.32.

Recodified from N.J.A.C. 5:80-33.31 and amended by R.2003 d.300,

effective July 21, 2003,

See: 35N.IR 1616(3), 35 N.JR. 3298(b).

Former N.JA.C. 5:80-33.29, Placed in sexvice needs analysis,
recodified to N.J.A.C. 5:80-33.27.

Amended by R.2006 4.112, effective March 20, 2006.
See: 37 NJR. 387%(2), 38 N.J.R. 1432(a).

Deleted “Applicants are responkible for paying the fee required to

" record the agreement in the County Clerk’s Office”.

5:80-33.30 Returning credits

Applicants unable to ufilize their allocation should return
their allocationi to NJHMFA as soon as possible. NJTHMFA
shall deposit returned or recaptured credits into the Reserve
or in the Final Cycle. In addition, for credits returned within
the same calendar year of award, NJIHIMFA reserves the right
to fimd the pext highest ranking eligible project from the
cycle in which the initial award was made.

Amended by R.1997 4284, effective July 7, 1997.
See: 29NJR 1441(3), 29 NJR. 2818(a).

Substituted “applicanis” for “projects” and “October 15* for
“November 1st” throughiout.

Recodified from N.JA.C. 5:80-33.28 by R.1998 d.279, effective June 1,

1998,

See: 30 NJR. 1132(a), 30 N.JR. 1978(s)

Forner N.J A C. 5:80-33.33, Inspection, was recodified to NJA.C.
5:80-33.38.

Recodified from N].A.C 5:80-33.33 and amended by R.1999 d.120,
" effective April 5, 1999,
Seo: 31 NJR, 122(a), 31 N.JR. 860(z).

Substitufed “adininistered” for “returried after the Reserve deadline”
at the end, Former N.J.A.C. 5:80-33.31, Project cost certification, recod-
ified to NJ.A.C. 5:80-33.29.

Recodified from N.JA.C. 5:80-33.31 and amended by R.2001 d.170,

effective May 21, 2001,

Seet 33 NJR. 932(a), 33 N.JR. 1573(b).

Deleted second end third sentence. Formér NJA.C. 5:80-33.32,
Applicant’s affirmative obligation to disclose changes, recodified 1o
NJA.C. 5:80-33.33.

Recodified from N.JA.C. 5:80-33.32 and mmended by R.2003 d.300,

effective July 21, 2003.

Sce: 35 NJR. 1616(), 35 N.IR. 3298(b).

Substituted “the Reserved has beeri fully ufilized” for “administered”.
Forruer N.JAC. 5:80-33.30, Project cost certification and contractor fes
limits, recodified to N.J.A.C. 5.80-33.28,

AmeudcdbyR.ZOOg d.154, effective May 4, 2009.
See: 41 N.IR. 917(a), 41 NJR 19%94(a).
Rewrote the section.

Supp. 6-17-13

5:80-33.31 Applicant’s affirmative obligation to disclose

changes

{(2) Applicants are under a continuing affirmative obliga-
tion to advise NJHMFA of any changes to any aspect of the
proposed development and provide relevant information as it
becomes available, including pending/anticipated litigation
which may affect the proposed development. NJTHMFA shall
requite the owner to certify and may require further docu-
mentation to verify that all representations made in the
application concerning the proposed development, including
representations relied upon to determine the applicant’s
eligibility, scoring and ranking, are, and continue to be, true
ai the time of carryover allocation and issuance of the IRS
Form 8609. Substantive changes may cause the project’s allo-
cation to be reconsidered by NJHMFA. NJHMFA resetves
the right to ask for any documentation necessary throughout
the application, reservation, carryover and placed in service
processes.

(b) NJHMFA shall have the authority to rescind 2 reser
vation or an allocation if any representations made in the
application are mistakenly or intentionally misrepresented or
not fulfilled. '

(c) Any transfer of a general partner/managing member
interest shall require pre-approval by the NJTHMFA DlVlSlOll
of Tax Credit Services.

(d) Failure to disclose all relevant information is growrids
for disqualification of the application of recapture of the allo~
cation.

Amended by R.1997 d.284, effective July 7, 1997,
See: 29 NJR. 1441(a), 29 NJ.R. 2818(a).

Inserted new (b); recodified former (b) as (c).

Recodified from N_JA C. 5:80-33.29 by R.1998 d.279, effective June 1,

1998,

See: 30 N.JR. 1132(a), 30 N.JR. 1978(a).

Former NJ.A.C. 5:80-33.34, Notification of noncompliance, was
recodified to N.J.A.C. 5:80-33.39.

Recodified from NJ.A.C. 5:80-33.34 by R_1999 d.120, effective April 5,

1999,

See: 31 N.JR. 122(a), 31 N.IR. 860(z).

Former N.J.A.C. 5:80-33.32, Extended use agreement, recodified to

N.JA.C. 5:80-33.30. )

Amiended by R.2000 d.132, effective March 20, 2000.

See: 32 N.LR. 191(a), 32 N.JR. 1065(a).

Recodified from N.JAC. 5:80-33.32 by R.2001 d.170, effective May

21, 2001.

See: 33 N.LR. 932(a), 33 N.LR. 1573(b).

Former NJ.A.C. 5:80-33.33, Compliarice monitoring, recodified to
NJAC. 5:80-33.34.

Amended by R.2002 d.233, effective July 15, 2002.
See: 34 N.JR. 1574(g), 34 N.L.R. 2417(a).

In {a), substituted “owner” for “sponsor” preceding “to cetfify”.
Recodified from N.JA.C. 5:80-33.33 and amended by R.2003 d.300,

effective July 21, 2003.

See: I5NJR 1616(a) 35 N.JR. 3298(b).

In (&), inserted “including pendmg/anticipated litigation which may
affect the proposed development” preceding the second sentence.
Former N.JA.C. 5:80-33.31, Extended wse agreement, tecodified to
NJAC. 5:80-33.29,

Amended by R.2008 d.133, effective May 19, 2008.
See: 40 N.IR. 839(x), 40 N.L.R. 2429(b).
Addéd new (¢); and recodified forrner () as (d).
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Amended by R.2009 d.154, effective My 4, 2009.
See: 41 N.LR. 917(a), 41 N.J.R. 1994(a). )
In (), inserted “the” and “Division of Tax Credit Sexvices™.

5:80-33.32 Compliance monitoring

(a) The owners of all projects with an allocation of low-

income housing tax credits must contact NJHMFA’s com-
pliance monitoring section before the project places in service
and prior to rent up. In addition, the owner must submit to
NJHMFA a copy of the completed IRS Form 8609 (Part I
completed by NJTHMFA and Part 1T completed by the owner)
within 30 days of completion of Part I of the IRS Formi 8609
and the filing of same with the Internal Revenue Service. This
form contains information necessary for NJHMFA to monitor
the project for compliance. Failure to submit a copy of the
completed IRS Form 8609 within the specified time frame
may constitute uoncomphanoe and may be reported by
NIHMFA to the IRS. .

(b) The owner of a tax credit project shall agree to submit
to NJHMFA copies of any correspondence, notice or other
document the owner receives from the Internal Revenue Ser-
vice regarding compliance or noncompliance issues, audits,
or other forms of communication regarding their low income
tax credit project(s).

(c) Owners shall submit to NTHMFA on an annual basis a
copy of the project’s most recent andited financial staiements,
including a detailed income and expense schedule and
vacancy rate calculation by January 31.

(d) Owners/agents are required to keep records for each
qualified low-income building in the project which will show
for each year of the compliance period the following infor-
mation;

1. The total number of residential rental units in the
building, including the number of bedrooms and the size in
square feet of each residential rental unit;

2. The percentage of residential rental units in the
building that are low-income units;

3. The rent charged on each residential rental unit in
the building, fncluding any utility allowances;

4. The number of occupants and the number of full-
time students in each low-income houschold;

5. The low-income umt vacancies in the building and
information that shows when and to whom the next
available units (whether market rate or low-income) were
rented;

6. The annual income certificafion of each low-income
household;

7. Documentation to support each low-income tenant’s
income (that is, income verification from third parties such
as employers or agencies paying unemployment compen-
sation). Tenant income is calculated in a manner cofisistent
with the determination of annoal income wnder Section 8 of
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the United States Housing Act of 1937, not in accordance
with the determination of gross income for Federal income
tax liability. In the case of a tenant receiving housing assis-
tance payments under Section 8, the docmmentation re-
quirement is satisfied if the public housing authority pro-
vides a statement to the building owner declaring that the
tenant’s income does not exceed the applicable income
limit under Section 42(g) of the Code. For 100 percent tax
credit properties, an initial certification shall be required at
move-in, followed by a re-certification on the one-year
anniversary of move-in. Re-certification shall no longer be
required in subsequent years, provided the property con-
tinues to operate as 100 percent affordable. While a resi-
dent shall still be required to complete the Tenant Income
Certification and other forms on an atinval basis, third-
party verification of income shall no longer be required;

8. The eligible basis and qualified basis of the building
at the end of the first vear of the credit period; and

9. The character and use of the non-residential portion
of the building included in the building’s eligible basis
under Section 42(d) of the Code (that is, tenant facilities
that are available on a comparable basis to all tenants and
for which no separate fee is charged for use of the facili-
ties, or facilities reasonably required by the project).

(e) Owners/agents are required to retain records for each
qualified low-income housing project as follows:

1. Owners/agents are required to retain the records de-
scribed above for at least six years after the due date (with
extensions) for filing the Federal income tax return for that
year,

2. The records for the first year of the credit period,
however, shall be retained for the entire compliance period
plus six years beyond the due date (with exiensions) for
filing the Federal income tax refurn for the last year of the
compliance period of the building. Therefore, records for
the first year of the compliance period shzll be retained for
a minimum of 21 years. If credits were allocated based on a
compliance period that was greater than 15 years, all first
year records shall be retained for six years beyond the com-
pliance period. (For example: If credits were allocated in
1996 based on a compliance period of 25 vears, all first
year records must be retained for 31 years or 25 years plus
six years.) Records for each year thereafter shall be re-
tained for six years afier filing the Federal income tax
retn for that particular year,

(f) The owner/agent of a low-income housing project shall
certify, under penalty of perjury, that it has complied with the
low-income housing tax credit restrictions of the Code, the
Qualified Allocation Plan and the project’s tax credit applica-
tion by providing an Owner’s Certificate of Continuing Pro-
gram Compliance to NJHMFA. The Owner’s Certificate of
Continuing Program Compliance shall be sent annually to
NJHMFA for each year of the compliarice period for the
preceding 12-month period and contain the following:

Supp. 6-17-13



5:80-33.32

COMMUNITY AFFAIRS

1. That the project met the requirements of the 20-50
test under Code Section 42(g)(1)XA) or the 40-60 (est under
Section 42(g)(1)B), whichever Federa! minimum set-aside
test was applicable to the project, and, if applicable to the

project, the 40-50 HOME fest under Section 42(({2XEXD)

and the 15-40 test under Sections 42(g)(4) and 142(d)4XB)
for “deep rent skewed” projects;

2, That there was no change in the applicable fraction
of any building in the project (as defined by Section
42(c)1)XB) of the Code) or that there was a change and a
description of the change;

3. That the owner reccived an annual income certifica-
tion from each low-income tenant and decumentation to
support that certification, or, ih the case of a tenant re-
ceiving Section 8 Housing Assistance Payments, the state-
ment from a public housing authority declaring that the
tenant’s income does not exceed the applicable limit under
Section 42(g) of thie Code;

4, That each low-income unit in the project was rent
restricted under Section 42(g)(2) of the Code;

-5, 'That all units in the project were for nse by the
gerieral public and used on a nen-fransient basis (except for
transitiotial housing for the homeless provided under Sec-
tion 42(i)(3)(B)Gii) of the Code);

6. That each building in the project was suitable for oc-

cupancy, taking into account local health, safety and build- -

ing codes {(or other habitability standards), and the State
and local government unit responsible for making building
code inspections did not issue a report of a violation for
any building or low-income unit in the project;

7. 'That there was no change in the eligible basis (as
defined in Section 42(d) of the Code) of any building in the
project or, if there was a change, the nature of the change
(that is, a common area has becorile commercial space, or a
fee is now chiarged for a tenant facility formerly provided
without charge);

8. That all tenant facilities included in the eligible basis
under Section 42(d) of the Code of any building in the
project, such as swimming pools, other recreational facili-
ties, and parking areas, wete provided om a comparable
basis without charge to all tenants in the building;

9. That if a low-incotne unit in the project became va-
cant during the year, that reasonable attempts were or are
being made to rent that unit or the next available unit of
comparable or smaller size to tenants having a qualifying
income before aty units in the project wére or will be
rented to fenants not having a qualifying income;

10. That if the income of tenants of a low-income mmit,
which was previously verified, iiicreases above 140 percent
of the applicable limit allowed in Section 42(gH2)D)(ii) of
the Code, the next available unit of comparable or smaller
siza in the project was or will be rented to tenants having a
qualifying income;
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11. That zm extended low-ificome housing commitment
as described in Section 42(h)6) of the Code was in effect
for buildings subject to Section 7108-(c)(1) of the Revenue
Reconciliation Act of 1989, including the requirement
under Section 42(h)}(6)(BXiv) that the owner cannot refuse
to lease a unit in the project to an applicant because the
applicant holds a voucher or certificate of eligibility under
Section 8 of the Uhited States Housing Act of 1937, 42
U.S.C. §1437f. In addition, that the owner has not refused
to lease a umil to an applicant based solely on his or her
status as a holder of a Section 8 voucher and the project
otherwise meets the provisions, including any special pro-
visions, as outlined in the extended low-income housing
commitment;

12. That no finding of discrimination under the Fair
Housing Act, 42 U.S.C. §§ 3601 through 3619, has oc-
cuarred for the project. A finding of discrimination includes
an adverse final decision by the Secretary of Housing and
Urban Development, 24 C.FR. § 180.680, an adverse final
decision by a substantially equivalent State or local fair
housing agency, 42 U.S.C. § 3616a(a)(1), or an adverse
judgment from a Federal court;

13. That if the owner received its credit allocation from
the Nonprofit Set Aside (section 42(h)(5) of the Code), that
the nonprofit entity materially participated in the operation
of the development within the meaning of sectiont 469(h) of
the Code; and

14. That there has been no change in the ownership or
management of the project or that there was a change and a
desctiption of the change.

(g) As required by the Housing and Economic Recovery
Act of 2008, 110 P.L. 289 (HR 3221) (HERA), owners are
required fo submit, on an annual basis, data pertaining to the
residents of low-income housing tax credit (LIFFTC)-finded
wnits. Such data must contain, but is not limited to, income,
rentil assistatice, disability status, monthly rental payment,
race, ethnicity, family composition and age.

Amended by R.1997 d.284, effective July 7, 1997.
See: 29 NJR., 1441(z), 29 NJR. 2813(a).

In (b)9 inserted “that is,” preceding “tenant facifities that are avail-
able”; in (d)1, inserted “Federal” and moved reference to the 40-50 test
Recodified from N.JA.C. 5:80-33.30 and amended by R.1998 d4.279,

effective Joue 1, 1998.

See: 30 NJ.R. 1132(g), 30 N.IR. 1978(2).

Added new (b) and (¢} and recodified former (b) through (d) as (d)
through (f). Former N.JA.C. 5:80-33.35, Confidentiality of tax credit
applications, and information, was reoods.ﬁed to N.JA.C. 5:80-33.40.
Recodified from N_JA.C. 5:80-33.35 by R.1999 d.129, effective April 5,

1999,

See: 31 N.JR. 122(a), 31 N.LR. 860(a).

Formier N.JA.C. 5:80-33.33, Retmmngcredlts recodified to NLLA.C.

5:80-33.31.

Amended by R.2000 d.132, effective March 20, 2000.
See: 32 N.JR. 191(2), 32 N.JR. 1065(a).

In (a), inserted “contact NJHMFA’s compl.lance monitoring section
before the project places in service and prior to fent up. In addition, the
owner must” following “credits mmst”; and in (c), substituted “120” for
“00” following “later than”.

Recodified from NJ.A.C. 5:80-33.33 and amended by B.2001 4170,

effective May 21, 2001.
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See: 33 N.JLR. 932(a), 33 N.J.R. 1573(b)

In (a), rewrote the second sentence; in (d), rewrote 4 and 5; in (f),
rewrote the introductory pategraph, 6 and 11 and inserted 12 through 14.
Former N.JA.C. 5:80-33.34, NJHMFA teview, recodified to N.JLAC,
5:80-33.35. ‘

Amended by R.2002 d.233, effective July 15, 2002.
See: 34 NLLR. 1574(a), 34 N.JR. 2417(a).

Rewrofs the section. )
Recodified from NJA.C. 5:80-33.34 and amended by R.2003 d.300,

effective July 21, 2003.

See: 35 N.IR. 1616(z), 35 N.JR. 3298(b).

In (a), substituted “owners” for “owner”, inserted “Completion of Part
II of the TRS Form 8609 and the filing of same with the Internal Revenue
Service™ preceding the third sentence; rewrote (d}4. Former NJ.A.C.
5:80-33.32, Returning credits, recodified to N.J_A.C. 5:80-33.30.
Administrative correction.

Sce: 38 NLLR. 3530(a).
Amended by R.2009 d.154, effective May 4, 2009.
See: 41 N.JR. 917(a), 41 N.I.R. 1994(a).

In (c), inserted “most recemt”, deleted “for the prior fiscal year”
following “financial statements” and substituted “January 317 for “May
17; and rewrote (d)7.

Amended by R.2011 d 239, effective September 6, 2011.
See: 43 N.LR. 917(a), 43 NJR. 2293(a). _
. .In (d)4, deleted “college™ preceding “students™; in (d)6, substituted
“honsehold” for “tenant per mit"; rewrote (d)7 and (£)3; and added (g).

5:80-33.33 Owner’s annual reports: deadlines

Pursuant to Section 1.42-5 of the IRS Regulations,
NIHMFA requites the owners of all low-income housing
projects to submit annually to NJHMFA for review the
Owner’s Certificate of Continuing Program Compliance via
electronic copy and the annual tenant information. The annual
tepant information must indicate the income of and rent
charged fto tenants for each unit. This package shall be
submitted on an annual basis via the MITAS/NJHMFA Low
Income Housing Tax Credit Internet System and is due on
January 31. Requests for extensions beyond the January 31
deadline must be submitted by December 31 of the prior year.

Amended by R.1997 d.284, effective July 7, 1997.
See: 29 N.LR. 1441(a), 29 N.L.R. 2818(a).
Recodified from N.J.A.C. 5:80-33.31 and amended by R 1998 d.279,

effective June 1, 1998.

Bee: 30 N.LR. 1132(a), 30 N.LR. 1978(a).

Added a new (¢} and recodificd former (c) as (d).

Recodified from N.JA.C. 5:80-33.36 by R.1999 d.120, effective April 5,

1999.

See: 31 N.JR. 122(a), 31 N.L.R_ B60(a).

Former NJA.C. 5:80-33.34, Applicant’s affirmative ubhg-ahon o

disclose changes, recodified to N.TA.C. 5:80-33.32.

Amended by R.2000 d.132, effective March 20, 2000,

See: 32 NJ.R. 191(a), 32 N.J.R. 1065(a).

Recodified from NJAC. 5:80-33.34 and amended by R.2001 d.170,

effective May 21, 2001.

See: 33NIR 932(5) 33 NLR. 1573(b).

In (b) and (c), substituted “33” for “20” preoed.mg “percent”™; in (c),
rewrote the first sentence end imserted a second sentence. Former
NJ.AC. 5:80-33.35, Compliance monitoring fee, repealed.

Amended by R.2002 d4.233, effective July 15, 2002.
See: 34 N.LR. 1574(a), 34 N.J.R. 2417(a).

Rewrote the section.

Recodified from N.JA.C. 5:80-33.35 and amended by R 2003 d.300,
effective July 21, 2003, )
See: 35 NLJR 1616(a), 35 N.J.R. 3298(b).

Substintted “IRS Regulations” for “Code”, Former N.JA.C. 5:80-
33.33, Applicant’s affirmative obligation to disclese chamges, recodified
fo N.JA.C. 5:80-33.31.

Amended by R_.2007 d.168, effective May 21, 2007.
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See: 39 N.ILR. 281(a), 39 N.L.R. 2011(a).

Deleted “(eX2)(ii)(C)” following “Section 1.42-5”; and substituted “in
digital format” for “(preferably in digital format)”,
Amended by R.2008 d.133, effective May 19, 2008,
See: 40 N.J.R. 839{a), 40 N.LE. 242%(b).

Deleted “low-income”™ preceding “unit” snd substituted “via the
MITAS/NJHMFA Low Income Honsing Tax Credit Internet System”
for “in digital format™,

Amended by R.2011 d.239, effective September 6, 2011.
Ses: 43 NLLR 917(g), 43 N.LR. 2293(a).

Inserted “via electronic copy”; and substituted “annual tenant infor-

mation” for “Building Status Report” twice.

5:80-33.34 NJOMFA review and inspection

(a) Prior to the issuance of the IRS Form 8609, NJHMFA
(or its authorized designee) may conduct an on-site inspection
of the project to confirm that all representations made in the
project’s tax credit application have been met. (See N.J.A.C.
5:80-33.26.) NJHMFA (or its authorized designee) shall per-
form its first inspection of the project no later than the end of
the second calendar year following the year the last building
in the project is placed in service. NJHMFA also reserves the
right to perform an on-site inspection of any low-income
housing project through the end of the extended use period
and have access to all books and records which would
document compliance.

(b) On an annual basis, owners of at least 33.33 percent of
all tax credit projects shall submit to NJHMFEA for compli-
ance review the followinhg information for a minimum of 20
percent of all low-incomé units (units shall be identified by
NIBMFA):

1. A copy of the annual income certification for the
household;

2. The documentation the owner has received to sup-
port the certification; and

3. Therentrecord.

{c) NJHMEFA (or its authorized designee) shall also, on an
annual basis, select 33.33 percent of all tax credit develop-
ments and shall perform physical inspections of the low-
income umits corresponding to (b) above to determine
suitability for occupancy, taking into actount State and local
health, safety, and building codes. NTHMFA (er its author-
ized designee) shall also perform physical inspections of
every building and every vacant unit in the development. If
NIHMFA (or its authorized designee) determines a
violation(s) exist(s) which could render a building unsuitable
for occupancy, such violation may be considered an issue of
noncompliance which must be reported to the Infemal
Reveniue Service. The owner shall be given a reasonable
period of time to correct the violation(s). At the end of the
correction period, NJHMFA shail notify the IRS whether the
owner has or has not comected the violation(s). Such
violation{s) may also be reported for appropriate action to the
Division of Codes and Standards, Bureau of Housing
Inspection in DCA.
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(d) NJHMFA shall select which projects shill undergo
NIHMFA review and give owners reasonable notice that their
project has been chosen as well as identify which documents
ghall need to be made available. Reviews may occur more
frequently than on a 12-month basis, provided that all months
within edach 12-month period are subject to certification. The
method of choosing the sample files dr units to be inspected
will not give the owner advance notice of which units and
tenant records are to be inspected and reviewed.

Recodified from N.J.A.C. 5:80-33.33 by R.1998 d.279, efftctive Jume 1,

1998.

See: 30 NJR. 1132(z), 30 NJR. 1978(a).

Recodified from N.JAC. 5:80-33.38 and amended by R.1999 d.120,
effective April 5, 1999. :

See: 31 N.JR. 122(z), 31 N.LR, 860(a).

Rewrote the séction. Former N.JLA.C. 5:80-33.36, NJHMFA. review,
recodified to N.J.A.C. 5:80-33.34.

Amended by R.2001 d.170, effective May 21, 2001.
Sce: 33 N.JR. 933(a), 33 N.IR. 1573(b).

In first sentence, substinted “may” for “shall” and changed N.J.A.C.
reference; and inserted the second sentence.
Amended by R.2002 d.233, effective July 15, 2002,
See: 34 N.J.R. 1574(s), 34 N.JR. 2417(a).

Rewrote the section.

Recodified from NJAC. 5:80-33.36 and smmended by R.2003 4.300,

effective July 21, 2003.

See: 35 NJR. 1616(a), 35 NIR, 3298(b).

In (a), amended N.J.A.C. reference. Fonrier N.JA.C. 5:80-33.34,
Compliance monitoring, recodifisd to N.JA.C, 5:80-33.32.

Amended by R.2006 d.112, effective March 20, 2006.
See: 37 N.IR. 3879(s), 38 N.LR. 1432(a).

In (c), substituted “may™ for “shall”.
Amended by R.2008 d.133, effective May 19, 2008.
See: 40 N_JR. 839(2), 40 N.LR. 2429(b)..

In (a), delcted “at least” preceding “through” and substituted “ex-
tended use” for “compliance™; and i (c), inserted “and every vacant
unit”,

Amended by R.2011 d.239, effective September 6, 2011
See: 43 NLJR. 917(a), 43 N LR, 2293(a).

In (d), substitated “made available” for “submitted”; and inserted the
Amended by R.2013 d.086, effective June 17, 2013.

See: 45 NL.JLR. 530(a), 45 N.JR. 1511(z).

In the infroductory paragraph of (b) and it (c), substituted “33.33” for
“33% in (c), inserted & comma following “safety”, and substituted
“DCA? for “the New Jersey Department of Community A ffairs”.
5:80-33.35 Notification of noncompliance

{a) Upon determination by NJHMFA of noncompliance
with Section 42 of the Code, this subchapter, or any other rel-
evant rules, regulations, or provedures, NTHMFA shall give
notice to the owner of the noncompliance. The owner shall
ther be given sufficient notice to correct the noncormpliance.

(b) NJHMFA is required to notify the IRS, via IRS Form
8823, within 45 days after the end of the correction period, of
all noncompliance and whether the owner has or has not
corrected such noncompliance.

Recodified from NJA.C, 5:80-33.34 and amended by R.1998 4.279,
effective June 1, 1998,

See: 30 N.JR 1132(a}, 30 N.L.R. 1978(n).
In (), changed the N.J.A.C. reference.

Recodified ﬁ'om N.JAC. 5:80-33.39 and amended by R.1999 d.120,
effective April 5, 1999.

See: 31 NJR 122(&) 31 N.J.R. 860(a).

Supp. 6-17-13

I (a), changed N.JA.C. reference. Former NJA.C. 5:80-33.37,
Compliance monitoring fee, recodified to N.J.A.C. 5:80-33.35.
Amended by R.2000 d.132, effective March 20, 2000.
Se=: 32N.IR 191(@), 32 N TR. 1065(a).
Amended by R.2001 d.170, effective May 21, 2001.
See: 33 NLR. 932(a), 33 N.LR_ 1573(b).
In (&), changed N.J.A.C. reference.
Amended by R.2002 d.233, effective July 15, 2002.
See: 34 N.JR. 1574(a), 34 N.L.R. 2417(a).
In (a), substituted “this subchapter” for the N.LA.C, reference.
Recodified from N.J.A.C. 5:80-33.37 by R.2003 d.300, effective July 21,
2003,
See: 35N.I.R. 1616(a), 35 N.LR. 3298(b).
Former N.JA.C, 5:80-33.35, Owner’s annual reports: deadlines, re-
codified to N.Y.AC. 5:80-33.33.

5:80-33.36 Confidentiality of tax credit applications and
information

(a) Applications and all supporting docurhents submitted
to NJHMFA for tax credit reservations shall be confidential,
non-public records uitil Final Cycle awards are announced or
until cancellation of the Final Cycle is announced by
NJHMFA. Thereafter, applications and all supporting docu-
ments submitted to NTHMFA for tax credit reservations shall
be deemed to be public records, except the documents set
forth in item (c) below shall remain confidential, non-public
records.

(b) Applications and all supporting documents submitted
to NJHMFA for volume cap tax credits shall be confidential,
non-public records until NJHMFA has issued a determination
letter. Thereafter, applications and all supporting documents
submitted to NJHMFA for volumie cap tax credits shall be
deemed to be public records, except the documents set forth
in item (c) below shall remain confidential, non-public rec-
ords. ‘

(c) To the extent they constitute “rade secrets” or
“proprietary commercial or financial information™ within the
meaning of the New Jersey Open Public Records Act,
N.JS.A. 47:1A-1 et seq., the following documents are
confidential, non-public records: .

1. Financing information and syndication documents
submitted in compliance with N.JA.C. 5:80-33.12(c)5.
However, an applicant’s certification of the extent of Fed-
eral, State dnd local subsidies shall be a public record;

2. Funding commitmenis and other documeits submit-
ted in compliance with N.JA.C. 5:80-33.12{c)6;

3. Documents and other information, including 15-year
cagsh flow proforma, submitted in complianve with
N.JA.C. 5:80-33.12{c)7;

4. Financing information and Breakdown of Costs and
Basis submitied in support of the application needs analysis
described at N.J.A.C. 5:80-33.21;

5. Data submitted for comparable projects pursuant to
N.J.A.C. 5:80-33.12(c)7iii; and
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6. Third-party reports, including, but not limited to,
market studies, appraisals, cost certifications, and eco-
nomic feasibility analyses.

(d) Information or documents submitted or prepared with
respect to binding commitments, carryover applications,
placed in service allocations, and IRS Form 8609 shall be
confidential and shall be disclosed only as amthorized by
Section 6103 of the Code. '

(¢) Information submitted to NJHMFA by or on behalf of
a project owner with respect to compliance monitoring and
reports, compliance notices, and IRS Forms 8823 prepared by
NJHMFA. with respect to monitoring the compliance of any
project shall be confidential and shall be disclosed only as
authorized by Section 6103 of the Code.

Recodified from 5:80-33.36 and amended by R.1997 d.284, effective

Tuly 7, 1997.

See: 29 NLIR. 1441(a), 29 N.LR. 2818(a).

Substantially amended (a); in ()1 and 2, amended N.J.A.C. reference;
rewrote (b); and added {c). Former section “Tax exempt financed
projects” was recodified to N.JLA.C. 5:80-33.11(a)17.

Recodified from N.J.A.C. 5:80-33.35 and amended by R.1998 d.279,

effective June 1, 1998.

See: 30 N.LR. 1132(a), 30 N.TR. 1978(a).

In (&)1 and 2, changed N.J.A.C. references.

Recodified from N.JA.C, 5:80-33.40 and amended by R.1999 d.120,

effective Aprit 5, 1999.

See: 31 N.LR. 122(a), 31 N.JR. 860(a).

In (a), inserted a reference to cemcellation of the Final Cycle in the
first sentence, and changed N.JLAC. references in 1 and 2. Former
N.LA.C. 5:80-33.38, Inspection, recodified to N.J.A.C. 5:80-33.36.
Amended by R.2000 d.132, effective March 20, 2000.

Ses: 32 N.IR. 191(a), 32 N.1.R. 1065(a).

Tn (a)1, changed N.J.A.C, reference.

Amended by R.2001 d.170, effective May 21, 2001.
See: 33 NLIR. 932(a), 33 N.LR. 1573(b).

Added ()3 and 4.

Recodified from N.J.A.C. 5:80-33.38 and amended by R.2003 d4.300,

effective July 21, 2003.

See: 35 N.IR. 1616(a), 35 N.JR. 3298(b).

It (&), 1 through 4 smended N.J.A.C. refarence; in (b), deleted “for-
ward” after “binding”. Former N.JA.C. 5:80-33.36, NJHMFA review
and inspection, recodified to N.J.A.C, 5:80-33.34.

Administrative correction.

See: 36 N.LR. 1776(a). '

Amended by R.2006 d.112, effective March 20, 2006.
See: 37 NLR. 3879(a), 38 N.T.R. 1432(g).

Rewrote the section.

Amended by R.2008 d.133, effective May 19, 2008,
See: 40 N.LR. 839(a), 40 N.IR. 2429(b).

In (c)3, deleted “and” from the end; in (¢}, substituted *; and” for a

period at the end; and added (c)5.
Amended by R.2009 d.154, effective May 4, 2009.
See: 41 N.LR. 917(a), 41 NLR. 1994(a).

Rewrote the introductory paragraph of (c).

Amended by R.2013 d.086, effective Tumne 17, 2013,
Ses: 45 NJ.R. 530(=), 45 N.JR. 1511(a).

In (c)4, deleted “and” at the end; in (c)5, substituted “; md” for a

period at the end; and added (c)6.

5:80-33.37 Exchange of credits

(a) A sponsor may return previously allocated credits to
the Reserve in exchange for an allocation of current year
credits or, at the discretion of NJHMFA, a binding commit-
ment to allocate credits from future years’ tax credit authority
if the exchange is made afier September 30, in an amount not
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to exceed the amount of the returned credits, if the sponsor
establishes to the satisfaction of the Tax Credit Committee
that the sponsor, despite its timely and diligent efforts, is in
jeopardy of failing to meet the placed-in-service deadline for
the building with respect to which the prior credits were
allocated as a result of either:

1. Litigation that the sponsor could not reasonably have
anticipaied at the time of application submission; provided,
however, that the sponsor has used its best efforts to obtain

. expeditious review; or

2. Catastrophic events that the sponsor could not rea-
sonably have anticipated or controlled.

(b) To qualify for the exchange permitted in this section,
the sponsor must provide the Tax Credit Committee with evi-
dence of:

1. The due diligence petformed by the sponsor in at-
tempting to meet the placed-in-service deadline;

2. The specitic circurnstances causing the delay that
jeopardizes the sponsor’s compliance with the placed-in-
service deadline; ‘

3. The attempted remedial measures taken by the
sponsor in order to mitigate the delay; and

4. Any other information that may be requested by
NIHMFA staff on behalf of the Tax Credit Committee.

-(c) To be eligible for the ¢xchange permitted under this
section, the sponsor must establish to the satisfaction of the
Tax Credit Committee that:

1. The project with respect to which the prior credits
were allocated will meet the Energy Star requiremients set
forth in the QAP in effect at the time the excharge is
requested, if applicable to the type of building; and

Z. The project would receive at least 65 percent of the
maximum score under the QAP in effect at the time the
exchange is requested, based on the pomt system applica-
ble to the type of project for which the exchange of credits
is sought. Negative points related to the fall return of tax
credits to NJHMFA under the QAP in effect at the time the
exchange is requested shall not be imposed based upon an
exchange pursuant to this section. :

(d) A sponsor who receives an exchange of credits as
provided in this section, as well as any =ffiliate entity effec-
tively under the sponsor’s control and any entity that is a
related party with respect to the sponsor, shall be precluded
from applying for tax credits for a new project for the next tax
credit cycle following the day on which the Tax Credit
Committee approves the exchange. When the sponsor, affil-
iate entity and eny related party may again apply for tax
credits for a hew project, negative points related to the full
retum of fax credits to NJHMFA under the QAP in effect at
the time the exchange is requested shall not be imposed based
on an exchange pursuant fo this section.
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(e) No more thah one exchange of credits may be ap-
proved with respect to a given project, but a sponsor may, in a
single application, ask to exchange more than one year’s allo-
cation of credits. '

(f) To request an exchange of credits, a sponsor must
submit to the Tax Credit Committee, by no later than
November 1 of the year in which the project is required to
place in service based on the original allocation, a letter
setting forth the reasons justifying the exchange and including
the following:

1. A Sponsor Certification for Reapplication;

2. The reapplication fee set forth at the QAP’s fee pro-
vision in effect at the time the exchange is requested;

3. Evidence of the project’s continued eligibility under
the requirements of the QAP as in effect at the time of the
original allocation; and

4. Evidence of the project’s contimmed financial feasi-
bility as required by 26 U.S.C. §42.

. {g) Projects that request an exchange of a binding com-

rtitment of credits shall be subject to the timing, application,
and eligibility/justification limitations and requirements of
this section,

Recgg.iﬁed to N.JA.C. 5:80-33.35 by R.2003 d.300, effective July 21,
2003.

See: 35 NJR. 1616(g), 35 NJR. 3298(b).

New Rule, R.2005 d.271, effective August 15, 2005.

See: 37 NJR. 1109(a), 37 N.JR. 3036(a),

Amended by R.2006 d.112, effective March 20, 2006.

See: 37 N.JLR. 3879(g), 38 N.LR. 1432(a).

In introductory- paragraph (a), added “or, at the discretion of
NJHMFA, a binding commitment to allocate credits from future years
tax credit authority if the exchange is made after September 307; in (d),
substituted “the next tax credit cycle™ for “a period of 365 days”.
Amended by R.2008 d.133, effective May 19, 2008,

See: 40 N.JR. 839(=), 40 N.JR. 2429(b).

In (a)l, deleted “brought by partics other than the sponsor and” fol-
lowing “Litigation” and inserted “at the time of application submission”.
Amended by R.2009 d.154, effective May 4, 2009.

See: 41 N.IR. 917(a), 41 N.LR. 1994(a).

Added new (b); recodified fortaer (b) through (e) as (c) through (g); in

the infroductory paragraph of )(g), inserted a comma following “ex-
added (h).

Deleted (b); and recodified former (c) through (h) as (b) throngh (g).

5:80-33.38 Disclaimer and limitation of liability

(a) NJTHMFA makes no representations to the applicant,
developer, owner, syndicator, or to any other person as to
project eligibility or compliance with the Code, IRS treasury
regulations, or any other laws or regulations governing the
LIHTC program.

(b) Applicants, development tearn members, lenders,
equity investors, and syndicators participate in the tax credit
program at their own risk and expense. No member, officer,
agent, or employee of NTHMFA. or the State will be liable for
any claim, consequential damage, or loss of any kind incurred
by an applicant, development team member, lender, equity
investor, syndicator, or any other person arising out of, or in
relation to, any project or the tax credit program resulting
from a decision of the IRS or an action of the United States
Congress that negatively impacts the continuation of this
program or valuation of the tax credits.

Recodified to NJ.A.C. 5:80-33.36 by R.2003 d.300, effective July 21,
2003.

See: 35 NJR. 1616(a), 35 N.J.R. 3298(b).

New Rule, R_2013 d.086, effective June 17, 2013.

See: 45N.JR. 530(a), 45 N.JR. 1511(a).
Section was “Reserved”.

5:80-33.39 (Reserved)

Recodified to N.J.A.C. 5:80-33.37 by R.1999 d.120, effective Agwil 5,
1999.
See: 31 N.JR. 122(g), 31 N.J.R. 860(a).

5:80-33.40 (Reserved)

Recodified to N.JAC. 5:80-33.38 by R.1999 d.120, effective April 5,
1999.
See: 31 N.LR. 122(a), 31 N.J.R. 560(z).

5:80-33 Appx. (Reserved)

New Rule, R 2008 d.133, effective May 19, 2008.
See: 40 NJR. 839(a), 40 N.JR. 2429(b).
Repealed by R.2013 d.086, effective June 17, 2013.
See: 45 N.JR. $30(a), 45 NJR. 1511(a).

change of credits”; and ad Sectiont was “Appendix”.
Amended by R.2013 d.086, effective June 17, 2013.
See: 45 N.JR. 530(g), 45 NJR. 1511(a).
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5:80-33 App. A

APPENDIX A

' Guide to NJHM_F A ENERGY
Requirements - o

2012

This document was created as a han&bookto explain the documents NTHMFA requires for successful N :

ENERGY STAR Certification

New Jerzey Housing and Mortgage Finance Agency

STAR Equivalency

For instances when a fundi;Jg program monitored by NJHMFA requires

completion of a NJ ENERGY STAR Homes Program. We acknowledge that not every residential
construction project can participate in the NJ ENERGY STAR Homes program. Pay for Performance
(PAP) or the Home Performance with Energy Star program address those projects that need a NJ
ENERGY STAR Homes equivalent. The requirements within this guide are specific to NJHMFA
financed projects — although we encourage other New Jersey state agencies and local government
entities to reference this document when setting up similar green building and energy efficiency
requirements, in order to have consistency across the state. )

FOR MORE INFORMATION & TO SUBMIT DOCUMENTATION: ' ‘

Kwesi Daniels For U.S. Post Office:
Green Homes Coordinator P.O. Box 18550

kdaniels@njhm & state.nj.us ) Trenton, NT 08650-2085

Phone: 609.278.7370

CONTENTS:

For Fed Ex. UPS, Visitors, efc:

NIHMFA Programs Requiting ENERGY STAR Certification
Important Notes

CENERGY STAR LogicTree .

Residential Multifamily Logic Tree

ENERGY STAR Programs

o EPA ENERGY STAR Homes )

o NIENERGY STAR Homes -
o NJ Home Performance with ENERGY STAR,
Energy Efficiency Incentive Programs

o Pay for Performance Existing

" o Pay for Performance New Construction

For those who cannot participate in a formal program
Comments on Master-Metered Projects -

Comments on Electric Heating

NIIMFA ENERGY STAR Equivalency Letter of Intent
ENERGY STAR Equivalency Samplé Letter

2012 Guide to NJHMFA ENERGY STAR Equivalency Requirements
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NIJAMFA PROGRAMS REQ UIRING ENERGY STAR OR ENERGY STAR EQUIVALENT
CERTIFICATION:

Low Income Housing Tax Credits 4% and 9%

The NJ LIHTC Qualified Allocation Plan’s ENERGY STAR requirement can be found in the following location:

“5:80-33.12 Application to a cyclefeligibility requirements
(&) Applications shall meet all of the eligibility requirements listed in this section in order to be admitted
into a cycle. NJHMFA reserves the right to contact the applicant if the need arises.

8. Successful pariicipation m the NJ Clean Energy Program’s (INJ CEP) NI ENERGY Efficient Hories
Program or equivalen! . ..

Balanced Honsing & Home Express
Please referénce the NJEMFA. ‘BH_HE Green Requirements’ document {fonnd an the Green Homes Office
wehsite, w,ggz, and wiﬂain the UNIAP):

“Oni July 3, 2007, amendments to the NJ DC4 Balanced Housing program rule.s' were adopted and will
affect Balanced Housing and Home Express requirements. One of the changes includes green building
reguirements, owlined in Appendic M (see Appendix M within this documeng). The NJ Green Homes -
Office is located within the NJ Housing & Mortgage Finance Agency and has been fasked with
confirming implementation of green requirements within projects that are funded by Balanced Housing
or Homse Express gnd NJHMFA. Please careﬁdb: read E:hmugh the following notes to see if this
document applies to you . .

<« ‘5:43 — 2.4 Eligibility requirements
« (D All projects shail canform with the Balanced Housing Green Building Reqwremerzw pursuant 1o

chqpter A,ppendu M.

Balmced Housing Green Building Requirements
[EE-1} All units must adhere to mrentNew Jersey Energy Star Certification regutremenrs

a3

Note: NJHMEFA, for the Home Express progmm only, now offers a waiver to Appendix M.

Green Future
The current Cireen Futre Guidelines can be found on the Green Homes Office website, www.njgreen.gov,

. EE- 1 Al units ENERGY STAR certified or ENERGY STAR Equivalent”

2012 Guide to NJTHMFA ENERGY STAR Equivalency Requirements Page 2 of 25
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IMPORTANT NOTES:

The program chosen for.compliance with NJHMFA s LIHTC ENERGY STAR requirements must receive
approval from the NJ Green Homes Office prior fo submission of any NJHMFA funding application,
unless able to participaté in the EPA or NJ ENERGY ST. 4R Homes program (most new construction or
gut rehabilitation projects under 7 stories).

_ » The first course of action is to see if your project can participate in the NI ENERGY STAR
Homes program: If not, then NJHMFA will require a letter from the NTENERGY STAR Homes
Program Manager - or designated representative - stating why your project cannot participate,
There are currently protocols within the NJ ENERGY STAR Homes program to address a range
of residential building types. ' -

«  To determine the ENERGY STAR-compliant program for your project follow the Mudtifamily
Logic Tree on the following page (Page 4). :

« The NI Office of Clean Energy, administrator of the New Jersey Clean Energy Program, has
expanded its ENERGY STAR programs. These changes began in 2009, and are continued in the
current programs. The program changes expand options for high-tise, historic, and moderate
rehabilitation properties. '

o NIENERGY STAR Homes now offers three Tiers to provide greater incentives for
higher performing (more energy efficient) buildings.

« Tier 1| NJ ENERGYEFFICIENT- based on technical compliance clements of the
previous ENERGY STAR Version 2.0 plus New J ersey specific requirements.
This tier is not eligible to earn the ENERGY STAR label or be marketed as
ENERGY STAR qualified. |

« Tier 2 ENERGY STAR Homes v 3.0 - Mecis all EPA ENERGY STAR Homes v
3.0 standards and all additional New Jersey requirements. This tier is eligible to
eamn the ENERGY STAR label or be marketed as ENERGY STAR qualified.

s Tier 3 Climate Choice Homes- A set of requirements for meeting energy
performance at least 50% better than TECC 2006 before the addition of ont site
renewable energy generation, based on EPA’s original “Climate Choice™
guidelines. The requirements are anticipated to transition to EPA’s new “Concept
Home” guidelines, when released, as the underlying technical standard.

o Multi-family High-Rise Program- Requir&meﬂfs for appliceble Tuit-Fammily buildings
* over three stories will transition from the previous EPA ENERGY STAR Multi-family -

High Rise (MEHR) Pilot to the new EPA ENERGY STAR Multi-family High Rise
{MFHR) Program stapdards released August 30, 2011, '

o NJ Home Performance with ENERGY STAR is working with multifamily building
that are no more than three floors and have ne elevator.

o The NJ Pay for Performance program is a whole-building energy andit program that
includes incentives for implementation and actual energy saving. This program accepts
existing and new construction multifamily buildings that are too big to participate in NT
ENERGY STAR Homes or Home Petformance with Energy Star.

2012 Guide to NJHMFA ENERGY STAR Equivalency Requirements Page 3 of 25
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»  These NJ Clean Energy programs are state-authorized, created by industry professionals, sources
of third-party verification, and good alternatives for oomphanoe with NJHMFA’s ENERGY
STAR Equivalency requirements (if not able to participate in NI ENERGY STAR. Homes).

»  NIHMFA is not responsible for advising or monitoring for progcam compliance; we only look
for checkpoints and final certification/ completion.

*» Tf you cannot find an equivalency program within this document that fits your project, contact
the NJ Gréen Homes Office to set up a meeting and work out an equivalency agreement (see
sample letter at the end of this document). The NTHMFA. will be responsible for confirming

- ENERGY STAR Equivalenicy if you are not participating in an NJ Clean Eﬂ_ergy Progratm.

x  Manufactured housing must meet specific additional NJ ENERGY STAR reqm:eme:uts check
- with the NJ ENERGY STAR Homes Program prior to conj:ractmg

2012 Guide to NJHMFA ENERGY STAR Equivalency Requirements Page 4 of 25
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HOUSING AND MORTGAGE FINANCE AGENCY

DECISION TREE for All Projecis with an ENERGY STAR Requirement:
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EPA ENERGY STAR HOMES:
WWW.EDELEyStar. gov ' . )
http:/fwww.enereystar.gov/index.cfim?o=bldrs lenders raters.pt bldr

Note: NJAMFA requires Tier | NY ENERGYEFFICIENT as the LIHTC threshold, ENERGY
STAR version 3 is a Green Point optmn

*“ ENERGY STAR, the govemment—backed symbol for energy efficiency, prov1dcs a powerful platform
for utilities, siate agencies, and other organizations implementing energy efficiency programs. ENERGY
STAR for New Homes are sipnificantty more energy efficient than minimum code while improving
affordability, comfort, indoor air quality, and durability of homes. Sponsoring an ENERGY STAR for
New Homes program is an opportunity for long-term peak and energy demand savings that can stand-
alope or complement other remdentlal energy eﬂimency 1nitiatives.”

'In order to receive EPA ENERGY STAR Homes certification, you will need to hire a certified HERS
Rater to review your plans, conduct the necessary inspections, and issue an ENERGY STAR Certificate.
The ENFRGY STAR Homes program is geared specifically towards single-family homes and low-rise
{up to 3 stories) new construction or gut rehabilitation projects.

MAJOR. CHANGES WITH THE ADOPTION OF VERSICON 3:

“In. 2010, EPA released new, Version 3 guidelines for the ENERGY STAR for Homes program that will
allow ENERGY STAR to continue to define. energy-efficient home comstruction. In particular, the
additional cost-effective technologies and qualify installation practices specxﬁed ensure that every
qualified home inchudes a comprehensive package of best building science measures.”

“With Version 3, homes must meet baseline ENERGY STAR requirements using either a prescriptive or

performance path. Both options are based.on a set of specifications called the ENERGY STAR
Reference Design When the prescriptive path is used, the home is simply built according to the
Reference Design specifications (similar to the Builder Option Package approach used in ENERGY
STAR Version 2). No trade-offs are allowed when the prescriptive path is used.

Tt contrast, the Version 3 performance path has been significantly r:hangcd from the Version 2 approach.
Using the Version 3 performance path, the home is modeled using the ENERGY STAR Reference
Design specifications to establish an Initial HERS Index Target Score. For larger homes, a Size
Adjustment Factor (SAF) is applied to the Initial Target Score when the home exceeds a defined

"“Benchmark Home Size,” based on the mumber of bedrooms. The buiider then has the ﬂElelEt}' t select
 a custom set of enetgy-efficiency measures, so long as the resulting HERS Score for the home meets or
performs betier than the HERS Index Target Score (size-adjusted, when appropriate) and all other
requitements are met (e.g., miniomm eﬁcmncy for windows, insulation),

In addition fo the base}me requirements, there are new checklists with detailed mandaiory reqm.rements
for Thermal Enclosures, HVAC Quality Installation, and Water Management. Note that there will be
other customized requirements in states where the energy code exceeds the 2009 IECC?” (EPA)

2012 Guide to NJHMFA ENERGY STAR Equivalency Requirements Page 7 of 25
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NJ ENERGY STAR HOMES:
New Jersey’s Clean Energy Program
www.njcleanenergy.com

¢/0 Honeywell

1-866-NJ SMART

The New Jerscy ENERGY STAR Homies program is an EPA-verified ENERGY STAR program. NJ
ENERGY STAR Hormes is the same as the EPA ENERGY STAR Homes PIOgram except for the
following:

« NJ EAERGYEFFICIENT is based on technical compliance elements of the previous
ENERGY STAR Version 2.0 plus New Jfersey specific requirements, but is not eligible to
earn the ENERGY STAR label or be marketed as ENERGY STAR qualified. _

» NJENERGY STAR Homes provides financial incentives, the federal program does not.

= This program requires that at least one utility be individually metered, WIth mdlw&ual '

' heating and/or cooling systems for each dwelling unit. -

*  The Program includes the EPA ENERGY STAR Multi-family H.l gh-Rise program.

» Ttalso icludes a Microload (New Jersey Climate Choice Homes) tier. A select few may
paxnmpate at the discretion- of the N¥ Office of Clean Energy.

PROGRAM REQUIREMENTS- HIGHLIGHTS

Tier 1. NJ ENERGYEFFICIENT Home Requirements:.

Meet all ENERGY STAR v2.0 requirements, including:
» Comply with v2.0 Thertnal Bypass check list
» Duct leakage to outside: <ué CFM25 per 10012 CFA (no maximum total leakage}
s Upto 25% of Slab edge in CZ 4 & 5 may be un-insulated

" Meet all additional New Jersey requirements:
e HERS index must not exceed 85 (2006 JECC base) or 75 (,’2009 IECC base)
e House size capped at < 4000 sq. ft. Homes over 4000 sq. ft. requires < IIERS 65
w Cotaply with NJ program specific HVAC check list
s Fully doct all HVAC supplies and returns and fully seal all duct system joints and seams with
mastic compound (no tapes) as applicable
¢ Install ENERGY STAR qualified HVAC equipment (or highest available altematm:)

s Tnstall ENERGY-STAR qualified mechanical ventilation with-automatic 24-hour-confrol, as-——--.—.-
required by American Society of Heating, Refrigerating, and Air-Conditioning Engineers
(ASHRAE) 62.2 as applicable
Tnstall only direct ar power vented space heating, water heating, and/or fireplace combustion
appHances, when present
Install ENERGY STAR lighting in 60% of a]l light sockets including interior and extenor or
EPA Advanced Lighting Package (ALP) for fixtures

Tie'r 2. ENERGY STAR Homes v 3.0 Reqn‘ireménts (Green Point options for LIHTC):
Meet all EPA ENERGY STAR Homes v 3.0 swudards mludmg

« Meet 2 site specific (variable) HERS index target

» Comply with all EPA mandated checklists

2012 Guide to NJHMFA ENERGY STAR Equivalency Requirements Page & of 25

Supp. 6-17-13 80-124



HOUSING AND MORTGAGE FINANCE AGENCY 5:80-33 App. A

v Install ENERGY STAR qualified HVAC equipment (or highest available alternative)

e Install ENERGY STAR qualified mechanical ventilation with autoratic 24-hour control, as
required by ASHRAE 62.2 as applicable

« Install only direct or power vented space heafing, water heanng, and/or fireplace combustion
appliances, when present

»  Duct leakage to outside: <4 CFM25 per 10042 CFA

e Tofal Duct Leakage: <6 CFM25 per 100ft2 CFA

.

Completed Water Manageme:nt System. Bujlder Checklist (or [ndoor 2irPLUS Venﬁcatwn
Checklist)

Meet all additional New Jersey reqmremﬁnts

e Fully duct all HVAC supplies and returns and fu]ly seal all duct system joints and séams w1th
mastic compound (no tapes) as applicable

Tier 3 Climate Choice Homes Requirements (Green Point options for LIHTC): .

A set of requiréments for meeting energy performance at least 50% better than IECC 2006 before the
addition of on-site renewable energy generation, based on EPA’s original “Climate Choice™ guidelines.
The requirements are anticipated to transition to EPA’s new “Concept Home” guidelines, when released,
as the underlying technical standard. ' ' '

Multi-family High- -Rise Program Requirements:
Requirements for applicable multi-family buildings over three stories will transition fror the previous
EPA ENERGY STAR Multi-family High Rise (MFHR) Pilot to the new EPA ENERGY STAR
Multi-family High Rise (MFHR) Program stapdards released August 30, 2012, including:
e 15% more energy efficient than MFHR buildings built to the ASHRAE Standard 90.1-2007 -
. & Follow Performance Path which ufilizes ASHRAE approved energy modeling software o
determjne eflergy savings of a customized set of measures

2012 Financial Incentives per Smgle mely Umr for NJ ENERGYEﬁ‘icwnI Homes (Tzer 1) a:na'

ENERGY STAR Homes (Tier 2)
Ince_nti{ros' by Tier, Code & Index ,‘ ' )
vs, IECC 2006 ) vs. TECC 2009
Tier 1 NJ Tier2 - Tier 1 NJ Tier 2
- HERS -| ENERG YEfficient- ENERGY STAR.....| ENERGYEficient— | ENERGY STAR - -] oo
Home Homie Home | Home
85 $1,500 $2,500 B -

80 $1,750 | $2,750 H Ct = ﬂ:ﬂwﬁ%{
75 $2,000 , $3,000 _ $1,500 - $2,500
70 |§2250 $3.250 $1,750 182,750
65 $2,500 $3,500 . $2,000 $3,000
60 $2,750 $3,750 e $2,250 - $3,250
53 $3,000 $4.000 $2,500 $3,500
50 $3,250 ) $4,250 $2.750 $3,750

Multi-single units receive 75% and low-rise multi-family units receive S0% of the incentive levels
listed above. : '

2012 Guide to NJHMFA ENERGY STAR Equivalency Requirements Page 9 0of 25
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2012 Financial Incentives for Climate Choice Homes (Tier 3)}

' Building Type 2012 NJ Climate Choice Hcmes
s $10,000 to achieve 50 points, plus $800 per index pomt
‘Smgl E-:‘ Family below 50 points {maximum incentive is $26,000/unit)
Multiple Single Family $7,000 to achieve 50 points, plus $500 per index point below
(“Townhouse ’) : 50 points {maxinurn incentive is $17,000/unit)
Multiple-Family Building $4,000 to achieve 50 points, plus $400 per imdex point below
(“Multi-family™) 50 poinits {maximmm incentive is $12,000/unit)

! The per point incentives for HERS indices below 50 is for efficiency improvements only, not including

reneweble

2012 Climate Choice Homes Staged Incentive Payment Schedule

At Completion of

: , At Completion of | At Final

Building Type Enrolleent Pre-Drywall Certification
, {Sign-In)* Inspection(s)*

Single Family $3,000 - $3,000 Balance
Multiple Single _ :
Family $2,000 $2,000 . Balance
(“Townhouse™) :
Multiple-Fanily :
Buildihg 81,000 $1,000- Balance
{“Multi-family”)

* Failure to complets the project, or to meet Tier 3 (NJ Climate Choice Homes) rainimurn specificationis
and/or performance goals, will result in repayment to the program of incentives paid, less any applicable
incentives for meeting all lower tier (Tier 1 or 2) qualifying level requirements. In this circumstance, the
Market Managet will generate a letter to the appropriate party requesting any monies due. )

2012 Financinl Tncentives for ENERGY STAR Mulsi fanuly H"zgh Rise

Mnln-famlly ngh~Rlse

Incentnre

Incentive per Qualifying

Unit

$1,000

~ Supp. 6-17-13
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PROCESS & SUBMI'I'TALS for NJ ENERGYEFFIC[ENT-Homes:

1. When applying for a commitment of funds include the following in your application:

L1 A Signed Letter of Intent, found within individual progrant documents (such as CHOICE
. & LHTC)

2. Prior to closing 6n constroction ﬁnancmg and/or sta:tmg construction, submit the followmg
documentation:

(] Copy of HERS Rater Contract
L} Market manager site submittal acceptance notification

3. At construction completion, prior to NTHMFAs release of retenhun funds and/or closing for
- permanent financing, submét the following: :

3 Copy of your N ENERGY Efficient Homes Certificate(s)

2012 Guide to NTHMFA ENERGY STAR Equivalency Requirements Page 11 of 25
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PROCESS & SUBMITTALS for Tier 2 ENERGY STAR

1. When-applying for a commitment of funds include the following in your applicaficm:
0 A Signed Letter of Intent, found within individual program documents (such as CHOICE
& LIATC)

L] A copy of your EN'ERGY STAR Partnership Agresinent, available online through
Www.energysiar goy

2. Pdor to closing on construction financing and/ot starting constriection, submit the followitg
documentation: )
[ Copy of HERS Rater Contract
U Market manager site submittal acccptance notification

3. During the course of construction, make sure that your NI ENERGY STAR Homes representative is
at your first construction meeting and submit the following:

- [ Capy of your Pre-Drywall ENERGY STAR I.nspecﬁon (mcludmg EPA Thermzl Bypass
Checklist)

4. At consiruction completion, prior to NTHMFAs release of retention funds and/or closing for )
permanent financing, submit the following:
[l Copies of your NJ ENERGY STAR Homes Certificate(s)

2012 Guide to NTHMFA ENERGY STAR Equivalency Requirements Page 12 of 25~
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PROCESS & SUBMITTALS for Tier 3 Climate Choice

1. When applying for a commitment of funds include the following in your application:

U] A Signed Letter of Intent, found within individual program documents (such as CHOICE

& LTHTC)

Ua copy of your NT ENERGY STAR® Homes “Tler 3* PARTICIPATION
AGREBMENT available online through www.energystar.goy

documentation:
U Copy of HERS Rater Contract.
L) Market manager site submittal acceptance notification

2. Prior to closing on construction fmancmg and!or sta.rtmg construction, submit the following

3. ‘During the course of construction, make sure that your NJ ENERGY STAR Homes representﬁtive Is.

at your first construction meeting and submit the following:

L1 Copy of your Pre-Drywall ENERGY STAR Inspectmn (mcludmg EPA Thermal Bypass

Checklist)

4. At construction co;npleﬁon, prior to N.II-IMFA’S release of retention funds and/or closing for
" petmapent financing, submit the following:

1 Copies of your NJ ENERGY STAR Homes Certificate(s)

2012 Guide to NJHMFA ENERGY STAR Equivalency Requirements ~ Page 13 of 25
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NJ HOME PERFORMANCE WITH ENERGY STAR (for cxisting home and multifamily walk-
ups 3 stories or less):

New Jersey’s Clean Energy Program.

www.nicleanénergy.com

c/o Conservation Services Group, Residential Market Manager
1-866-NJ-SMART

Home Performance with ENERGY STAR is designed to transform the way energy efficiency services’
are delivered to existing 1-4 family homes and low-rise multifamily buildings. A combmation of eligible
measures may be financed. .

The EPA has determined that small multi-family (I\[F) building dcvelopments ay pa.ﬂ‘.l(;lpate ini
HPWES The NJ HPWES program defines eligibility as buildings that:

« are no more than three stories high; have single omershlp, ,

» have total building.energy usage which is accessible through individual metering of the umts
within the mulii-family structure, or a master meter at the building (as opposed to sites with
nultiple buildings heated by a central heating plant),

» are made up of five or more umits in 2 single building, or multiple buildings (each with five or
more uhits), within a single geographie boundary and wn:h a single property managm::nt
- strocture. .

Mulfl—fzmﬂy facilitigs that do not meet this criteria fall into the Commercial & Industrial (Cé&1)
program Pay for Performance, for energy efficient Imeasures.

The program will offer the fo]lovnng incentive sttucture for mulh—famlly projects:

.. Impmvamcnt packages showmg a minimum of 10% buf less than 20% estimated total building
energy savings will receive a per unit incentive of $500 pot to exceed 50% of the costs of the
approved measures used o caleulate TES. :

- Impmvcment packages showing 2 minimum of 20% but less than 25% estimated total building
energy savings will receive a per unit incentive of $1,000 not to exceed 50% of the costs of the

* approved measures used tc calculate TES.
» [mprovement packages showing 25% or greater estimated total building energy savings will

receive a per umit incentive of $1,500 not to exceed 50% of the costs of the approved measureshr o

used to calculate TES.

The total incentive amount for 2 multi-family project must not exeeed 50% of the total costs of approved
measures; approved measures are the same as for the single family houses and townhouses. If the total
multi-family project incentive based on the above structure yields an amount greater than 50% of the

* costs of approved measures, the incentive amount offered will be lowered to the 50% maximum.

HPWES program improveiments mus¢ consider a whole building approach to be approved. Individual
wmits within a multi-family structure or development are not eligible for the program independently of -
the entire building or development; however, they may take advantage of other NJCEF offerings, such

a8 WARM and COQLAdvantage programs.

Supp. 6-17-13
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‘The program will work with the contractor of a multi-family project to ensure proper project assessment
and approval process. Multi-family buildings are to be addressed in accordence with the BPI Multi-
family Building Standards. The program will only approve such projects for contractors that have at
feast one staff member hiolding BPT Multi-family certification.

Through this program, contractors certified by the Building Performance Institute (RPD)! OR the Home
Performance with ENERGY STAR program manager (Conservation Services Group) will conduct an
energy andit on single-family homes and small multifamily (MF) building developments (up to 3 stoties
with no elevator) for $125. This audit fee will be reimbursed if the building owner completes Tier 3
items totaling at least $2,000 (see below). During the audit the inspector will (&) test for air contaminants
and do 2 visual inspection (Tier 1), (b) if there are no carbon monoxide or other noxious gasses that need

. 1o be addressed, offer a free half-day air-sealing service (Tier 2) and (c) generate a list of measures that
can be implemented to make the home more energy efficient (Tier 3). The audit will not include
estimates of the cost to complete these measures.

Participating contractors in the New Jersey Home Pexformance with ENERGY STAR program are
.independent home improverent coniractors who have been accredited and certified by the Building
Performance Institute. The contractors who participate in the program werrant their own work and may
charge different fees for services they provide, including the home assessment if additional testing is
included Any coniractor in the state of New Jersey may apply to become BPI-certified.

The confractor will work with the owner to identify sources of wasted energy and help make money-
saving improvements, such as insufation and air-sealing, windows and doors, lighting and appliances,
and upgraded heafing and cooling systems. Equipment incentives offered through this program cannot
be combined with other Office of Clean Energy equipment incenfives. S

Select the Tier 1 package for compliance with HMFA ENERGY STAR requirements.

In addition to minimum requfremnts outlined within this prog_rari:, the following replacements ate
required for all moderate and substanticl rehabilitation projects receiving NJHMFA financing that !
requires ENERGY STAR Homes (or equivalent) certification: - : i

Owner shall cample'te.Tiers-I arnd all items as récommended by BPI-certified cordractor or
Conservation Services Group auditor — extent of items fo be approved by the NJ Green Homes |
Office. —NJGHO

! The Building Performance Institute (BPI) is & national resource for boilding science techﬁolugy that, among other things,
sets standards for assessing and fmproving the energy performance of homes.
7012 Guide to NJHMFA ENERGY STAR Equivalency Requirements Page 15 0f 25

80-131 Supp. 6-17-13



5:80-33 App.

A

: COMI\IUNI’I'Y AFFAIRS

Supp. 6-17-13

Customer Incextive Tiers and Requirements

Tucentive Requirements Customer Incentive
.| Tier '
Tier 1 Home Assessment/Energy Audit: To be eligible for HPWES None -
incentives, a iomeowner must have & home pssossment {audit)
performed by & certitied confractor.
Tiex 2 Estimated total energy savings (TES) of at -| 2,000 rebate, not to exceed 50%
' least 10% and less than 20%. ° of the costs of the

eligible measures nsed by your
-Must install air sealing, contractor to calculate TES
-May install insulation and may also install duct and
sealing and duct insulation measures.

Up to a $5,000 loan at 0% where a
~Participants may also include water heater wtility loan is unavailable
measures from the eligible measures list. ‘ |

Tiexr 3 Level 1 - Estimated TES of at least 20% 2nd $4,000 rebate, not to exceed 50%
less than 25%. ' of the costs of the measures nsed
: .| to ealculate TES and
Must install at least two measires including air :
sealing from the eligible measures list. and

Up to a $10,000 loan at 0% where

a utility loan is unavailable. For

projects achieving a total energy

savings from 10% to over 25%.

Tier3 - Level 2 - Estimated TES of at least 25% or 85,000 rebate, not to exceed 50%. |
greater. of cost of the measures usedto
. : ' , calculate TES
Must install st least two measures including air,
sealing from the eligible measures list. and

Up to a $10,000 Joan at 0% where

a ufility loan is unavailable* For

projects achieving a total energy

savings from 10% to over 25%.

2012 Guide to NJHMFA ENERGY STAR Equivalency Requirements
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PROCESS & SUBMITTALS for Home Performancs with ENERGY STAR:

1. When applying for a commitment of funds inchide the following in your application:
[ A signed agteement/contract with the BP contractor yon will use (not prowded by
~ program)
1 A Signed “ENERGY STAR Equivalency Letter of Intent’, found within individual
program documents (such as CHOICE & LIHTC)

2. Pror to closing on construction financing and/or stating construction, submit the following
documentation (double-check that this is accurate): .

U Comprehensive Package List
(1 Signed Contract with BPI certified contractor
. U NY Home Performance with ENERGY STAR ﬁuancmg conﬁ.miahon letter -

3. During the course of construction, ensure that your BPIcertified contractor is at your first
construction meeﬁng . '

4. At construction cnmpleﬂon prior to NJHMFA's release of retention. funds and/or closing for
permanent finzncing and/or reicase of construction loan, submit the following:

U1 Certification of completion of work from confractor

O Confimation of completion of work from NJ Home Performance w1ﬂ1 ENERGY STAR
Program manager

© 3012 Guide to NJHIMFA ENERGY STAR Equivalency Requirements  Page 17 of 25

80-133 Supp. 6-17-13



5:80-33 App. A ' 7 | | COMMUNITY AFFAIRS

NIPAY FOR PERFORMANCE BUILDINGS (EXISTING):

New Jersey’s Clean Energy Program .
www.njcleanenergy.com ] i
c/o TRC Energy Services, C&I Market Manager :
1-866-NJ-SMART

This program is available to EXISTING Multifamily Projects that do not gualify to participate in
ENERGY STAR Hoines or Home Performance with ENERGY STAR because they are too large
for those programs.

Pre-approval is required for a!most all energy efficiency incentives. This means you must submu‘ the
~ online Registration Form, program Application Form (and applicable worksheets) and receive approval
befnre any equipment is instailed or start of consiruction.

]MPORTANT ]NFORMATION

Applicants should apply first through the Pay for Performance program. If not allowed to paruapate :
- in this program (provide email or letter from program indicating such), then the Green Homes Office
will work with the Pay for Performance market managers and the applicant team to put together an
energy efficiency equivalency letier based on the following possible incentives also offered through the
Pay for Performance Incentives program: I

Design Support for Larger Projects,

Technical Assistance for Smaller Projects,

Support for Custom Energy Efficiency Measures and
Incentives for Qualifying Equipment and Projects.

o Q 0O Q

Pay for Performance Program Eligibility

. Existing large Multifamily affordable housing projects are eligible to participate in ﬂ:IJ.S program. The

-requirement that projects have a minimum 100kW bascload has been éliminated for multifamily
affordable properties. To determine the appropriate energy efficiency program for a project, follow the
Program Logic Tree on Page 5 of this Guide. An Enerpy Reduction Plan must definca comprehensive
package of measures capable of reducing the existing energy consumption of your building by 15% or !
more. An approved Program Partner may be able to make a preliminary assessment of a project’s ab1hty |
o achleve a 15% reduction. :

y

2012 Guide 1o NIIIMFA ENERGY STAR Equivalency Requirernents Page 18 of 25
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D\TCEN’I‘IV'ES:
Pay for Performance incentives are a.warded upon the satisfactory compleﬁon of three program
milestones:
Tncentive #1 ‘
.o Submittal of comglete Enerpy Reduction Plan prgpa.red by an approved Program Partner.

Contingent on moving forward, incentives will ‘be between $5,000 and $50,000 based on. _
approximately $0. io per square foot, not to exceed 50% of the facility’s annnal energy expense.

Incentive #2
o Installation of all recommended measures. Inccntwes are based on the projected level of electricity
and gas savings, resultmg from the installation of comprehiensive energy efficiency measires.

Incentive #3

+ Completion of Post—c.onstructmn Benchmarking report. A completed repnrt verifying energy
reductions based on one year of post—lmplementanon results. Incentives for electricity savings and
natural gas savings will be paid based on actual savings, provided that the minitmmm perfonnance
threshold of 15% savings has been achieved.

PROCESS & SUBMIITALS for Pay for Performantce:

1 When applying for a commitment of funds inchade the following in your application:

da srgued agreement/contract with the Program Partner you will use (pre-selected
companies; a list can be found on www.nj jclenenergy.com/ssb website)

I A copy of your Pay for Performance Application Package
{1 A copy of your Notice to Proceed, with Pay for Performance Case Manager noted

2. Prior to closing on construction fnancing and/or startmg construction, submit the fo]lomng
documentation:

{1 Copy of Energy Reduction Plan
EI Copy of your Benchmarking Report

- 3. During the course of constructxon, your Pay for Performance Case Manager and Prog;ram Partner
Wﬂl monitor constructlon

4, At construction completion, prior to NTHMFA’s relcase of retention fnds and/or closing for
permanent financing, submit the following:

U Copy of Substanfial Completmn Construction Report
0} Copy of rebatefincentive recmpt from Pay for Performance program

2012 Guide to NTHMFA ENERGY STAR Equivalency Requirements Page 19 0f 25
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NJ PAY FOR PERFORMANCE BUILLDINGS (NEW CONSTRUCTION):
New Jersey’s Clean Energy Program :
www.njcleanenergy.com
c/o TRC Energy Services, C&I Market Manager
© 1-866-NJ-SMART

This program is available to NEW CONSTRUCTION Multifamily Projects that do not qualify to
participate in ENERGY STAR Homes or Home Performance with ENERGY STAR because they
are too large for those programs. .

Pre-approval is required for almost all euzréy afficiency incentives. This means you must submit the
online Registration Form, program Application Form (and applicable worksheets) and receive
cg:proval before any equipment is installed or construction starts.

IMPORTANT INFORMA TTION:

Applicatits should apply first through the Pay for Performance program. [fnot allowed to participate
in this prograra (provide email or letter from program indicating such), then the Green Homes Office
will work with the Pay for Performance market managers and the applicant team fo put fogether an
energy efficiency equivalency letter based on the following possible incentives also offered through the
Pay for Performance Incentives program: '

Desigti Suppott for Larger Projects,

Technical Assistance for Smaller Projects,

Support for Custom Energy Efficiency Measures and
Incentives for Qualifying Equipment and Projects.

ooo0oQ

Pay for Performance Program Bligibility
New Multifamily affordable housing projects are eligibe to participate in this program 2nd . The
requirement that projects have a minimmm 50,000 sq.ft has been eliminated for multifamily affordable
properties. Generally, a project must be located in a Smart Growth area to parficipate. To detetmine the
appropriate energy efficiency program for a project, follow the Program Logic Tree on Page 5 of this
Guide. An Energy Reduction Plan must define a comprehensive package of measures capable of
reducing the existing energy consumption of your building by 15% or more. An approved Program _
. Partner may be able to make aprehmmary assessment of a project’s ability to achieve a 15% reduction. :

2012 Guide to NJTHMFA ENERGY STAR Equivalency Requirements  Page 20 0£25
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INCENTIVES:

Pay for Performance incentives are awarded upon the satisfactory completton of three program
milestones:
Incentive #1

s Bubmittal of complete Energy RBdl.lCth.tl Plag preparcd by an approved Program Partner Based on
design development documents. Contingent on moving forward, incentives are based on $0.10 per
square foot up to $50,000.

Incentive #2 . :
e Installation of all recommended measures. Submiital of a complete as-built energy reduction plan -
 based on actual instatled enérgy efficiency measures. Incentives are based on $1.00 per square foot.

Tncentive #3
» Completion of Post-construction Benchmarking report. Submittal of a completed report with
commissioning results verifying performance of energy efficient equipment. Provided that the
minimum performance threshold of 15% has been achieved, incentives are based on $0.35 to $0.63
pet square foot.

PROCESS & SUBMITTALS for Pay for Performance:

1. When applying for a commitment of funds include the following in your apphcahon

Oa 51gned agreement/contract with the Program Partner you will use (pre-selected
cornpanies; a list can be found on www.niclenenergy.com/ssb website)

[ A copy of your Pay for Performance Application Package
O A copy of your Noﬁce fo Proceed, with Pay for Performance Case Manager noted

2. Prior to closing on construetion financing and/or startmg constuchon submit the followmg
docurmentation: .

1 Copy of Energy Reductlon Plan
0 Copy of your Benchmarking Report

3. During the course of construction, your Pay for Performance Case Manager and Program Partner
. wﬂl momtor construction.

4. At coustruction completion, prior to NJHMFA’s release of retention funds and/or closing for
permanent financing, submit the following:

[ Copy of Substantial Completion Construction Report

U Copy of rebatefincentive receipt from Pay for Performance program

2012 Guide to NJHMFA ENERGY STAR Equivalency Requirements Page 21 of 25
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FOR THOSE WHO CANNOT PARTICIPATE IN A FORMAL PROGRAM

o Subinit letters or emails from Clm Energy Program managers (or applicable prog;ram(s)) stating

" that you cannot participate in their program(s).

n  Submit the Letter of Intent included within the appendices of this document.

o Meet with the NJHMFA Green Homes Office PRIOR TO when funds are awarded. We will
review the project and draft an “BNERGY STAR Equivalent Letier of Understanding” (sample

. included within this document). This letter shall be signed prior to start of constmction and/or

close of construction financing.

0 Submit photographs of all items in “Letter of Understanding™ in the quantity o 'be determined by
your NIHMFA Field Inspector to the Technical Services Advisor. - .

0 The NJHMFA Field Inspéctor will confirm that items have been mplemented sansfactonly prive
to permanent financing.

0 Green Homes Office will issue a letter conﬂm:mg successful completior of the Equivalenicy

requirements.

' COMMENTS ON MASTER-METERED PROJECTS:

Several pohcles to consider: :
. o NJHMFA strongly prefers that at least one utility (electnc or gas) be mdmdually metered. Thls :
* will eneourage démand-side efficiencies.
& NJENERGY Efficiency Homes requires that at least one utility (electric or gas) be individually
metered or submetered. EPA ENERGY STAR Homes does not.
o For example, it is acceptable to have radiator heating on a common boiler and gas line while
individually metenng electric use, for cooling.

Examples of scenarios where a project might be master-metered:

o Special Needs project where the owner/manager will be paymg all utility bills. Please keep in
mind that for permanent placement housing and transitional housing projects, NJHMEA
encourages tepants to pay for their own utilities. If a project wishes to master-meter a substantial
argument raust be made to NJHMFA. financial officers and technical services division.

o A moderate/hinimum-rehabilitation multlfamﬂy project that has an emstmg master-metered
system and/or an historic project.

COMMENTS ON ELECTRIC HEATING:

o NTHMFA wold strongly prefer that hieating not be solely cleciric, especially if tenants are
expected to pay their own electric bills. If the developer wishes to provide electric-only,
individually-metered heating, submit documentation covering the expected costs to fenants,
various alternative heating design scenarios/sketches, and construction costs for variovis systems,
etc. A substantial argument must be made to NJHMFA financial officers and technical services
divisions to gain approval.

. o Electric resistance heating (except within seme heat pumps} should be avoided and will almo st
- always elintinate a project from compliance with ENERGY STAR due o the impact on
projecied energy tonsumption. _

2012 Guide to NJHMFA ENERGY STAR Equivalency Requirements ~ Page 22 of 25
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New Jersey Housing and Mortgage Finance Agency
HMFA! 2012 ENERGY STAR EQUIVALENCY LETTER OF INTENT:

By stpning this document, I certify the following (“we;’ refers to the applicant organization);

1. We understand that ENERGY STAR certification (or equivalent) is a prerequisite to participation in the Low-
" Income Housing Tax Credit program, we agree to complete the app]icabla ENERGY STAR equivalency

prograt, and will comply with the submlssmn requirernents listed in the NJTHMFA ENERGY STAR
requirements document.

2. We understand that no projects are exempt from this requirement and have reviewed the alfernative programs
(if needed) for comp]iancc - a4 indicated in the NJAMFA. ENERGY STAR requirements docurnent.

3. If vequested we wﬂl allow the NJHMFA Green Homes Office, or designee, access to the project site pre,
during and post construction for the purpose of but not limited to confirming ENERGY STAR compliance.

&

NEW CONSTRUCTION PROJECTS MUST SELECT EITHER ‘NJ ENERGYEfficient Homes” or
NI ENERGY STAR Homes (version 3 ' )

"5, WHEN LIHTC IS AWARDED, CONTACT T]IE GREEN HON.[ES OFFICE. FOR THE NEXT
COMPLIANCE STEPS.

6. 1am an authorized representative of the organization.

Signature: ‘ .. _Date:

Neme of signer:

Title:

_ ProjectName: '

Orpanization:

. CHECK THE N]I—IM‘FA ENER_GY, STAR BEQUIVLENCY Requnemant Progta-m_.z_nost hkely to participatein: ..

D NI ENERGYEfﬁcient Homes ' D PAY FOR PERFORMANCE
D _ ) a NEW CONSTRUCTION
NJ ENERGY STAR Homes V.3 D _
D I PAY FOR PERFORMANCE
HOME PERFORMANCE WITH " EXISTING CONSTRUCTION .
ENERGY STAR D _
- HMFA EQUIVALENCY LETTER
(to be co-signed with HMFA staff prior fo
construction)
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ENERGY STAR EQUI'VALENT LETTER OF UNDERSTANDING:

. New Jersey Honsing and Mortgape Finance Agency
For Compliance with ENERGY STAR EQUIVALENCY requirements

HMFA | Sample Letter of Intent for AnyProject, Anytown, NJ

By slgumg th_is docment, I certify the follov'ving {“we” refers o the applicant organizaﬁdn)'

‘We understand that our project is not exempt from ENERGY STAR reqmr&menis and that we llave aftempted and
are uhable to participate in one of the formal programs presented within the cu;%nt ‘Guide to NYEMEA
"ENERGY STAR Requirements’ document. This project shall fulfill the thegshsld ENERGY STAR requirement -
for the purposes of the Gieen Future / Low-Income Honsing Tax Credies E(circle appllcable) program(s) by
complying with thie mininmm standards set forth in (1) through (4) below. E:ﬂ:gnmm firehab project named
, located at , NT, will compligwifiifie following rinimum
requirements, which W111 be confirmed by the NIHMFA Green Homes Office.

1. Structural Work: ) )
‘ a. Specified new Tyvek is to be installed gErman;
seamns — if siding is replaced. LB -
b. If penctrations in exterior or infer-unitiatls are ei’q;nsed during renovahon (ﬁ'om either intecior
or exterior sides), they are to be a.lr—seale@%ﬂth either foam or caulk sealant (Fibar Glass batts,
" Thermo-fiber or Rock wool is not acceptaﬁ& e ng%?
c. If the moderate rehab requires/includes demo'liﬁrot the wa]lw’celhngs in contact with the
exterior envelope, the following insulation -levels’@_él be- installed:

d Walls................ R-13
e. Rooficeilings.......R-19 to R-30 (depending on _]0151‘/ smas)
f Unfinished basement...........R-10 walls; R-19 fioor sbove

2. Geneml Aparhncnt Renmranon.

a.  All win (other than Historie facades) will be replaced with energy efficient windows having
1 low-e it WmdoWs to have maximum U-factor of .35 and a waximum solar heat gain
coefficient] £039.

b. Al apphan&@ (reﬁ—xg

s, ra.n,ges (electric) and range hoods) will be ENERGY STAR rafed.
[N A.uhght 1 '='| o7 '

nor buﬂdmg mounted) will be repl&cad with energy efﬁclent )

f 7 sheetrock and/or floor (1 e. mechamcal, clectrical and or plm:nbmg
'ﬁénéﬁ-éﬁonsj' or wher® one construction material meeis another, (i.e., replaced window sills)
e. Flooring: if framing to sub-floar/flooring of perimeter of apartment is exposed during installation,
seal at this joint with caulk to prevent exterior, mter-unit or unit-to-hallway infiltration. ‘
3. Bmlars, Heating & Plumbing Worle
& - If the existing hot air fornace is replaced, it will be replaced with 0% AFUE (efficiency) wiits.
b. If air conditioning is to be provided, it will be provided with SEER 13 and 11.0 EEF {efficiency}
8. Ifthe existing hot water heater 1s replaced, it will be replaced with
ges efficiency: 40 gal = 0.61, 60 gal = 0.57; ’
electric efficiency: 40 gal = 0.93, 50 gal = 0.92. ,
d. New thermostats will be specl.ﬁ::dfmsta.]lead with ENERGY STAR gualified type.
4, All bathroom ventilation fans will be replaced wxﬂ:l fan having 2 maxinm 0.5 watts/CFM and 2.0 sones
on automatic controls.
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ENERGY STAR BQUIVALENT LETTER OF UNDERSTANDING
Page 2

We ﬁnderstand that the requirements for minimum rehab projects include the following submissions to the
NIEMFA Green Homes Office: Photographs will be submitted on each of the items ebove for a number of sites
as determined reasonable by the project’s designated HMFA Field Representative. :

If requested we will allow the NTHMEA Green Homes Offics, or designee, access to the project site pre, doring
and post construction for the purpose of but not limited to confirming compliance with the above requirements.

I am an authorized representative of the organization.

Signature:

* Name of Siguer:

Title:

Project Name:

Organization:.

'Ap};roval of NJ Green Homes Office
FOR AGENCY USEONLY -

Sgned:. . . . .o " Dawe

9012 Guide to NTHMFA ENERGY STAR Equivalency Requirements  Page 25 of 25
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APPENDIX B
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NJHMFA ENERGY BENCHMARKING
TECHNICAL MANUAL
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HOUSING AND MORTGAGE FINANCE A_GEN CY

EXECUTIVE SUMMARY

This technical manual provides guidelines for building managers to successfully benchmark and report their energy

usage to the New Jersey Housing and Mortgage Finance Agency (HMFA). Benchimarking is necessary for HMFA.
to assess sustained performeance and compare each building to similar building types on their sustained performance,
track the overall progress of efficiency upgrades, and effectively allocate our resources to proven models, Collected
benchrmarking data will be used to facilitate efficient analysis of cnergy performance for better management of
energy usage, decreased encrgy expenditures, identify interesting energy use trends over time, decreased carbon
emissions, and comparison of energy usage among similar locations and building types. It will allow HMFA to
quantitatively compare energy usage in the newer buildings vs. the older buildings and the energy usage in the
HMFA buildings that have incorporated energy efficiency measures vs. the buildings that have not received

energy efficiency improvements.

DEFINITION OF ENERGY BENCHMARKING

Energy benchmarking is the process of analyzing energy usage over time and comparing the total use to the
total cost. Beoause energy usage is affected by changes in temperature, benchmarking incorporates hot and cold
weather data in order to determine the peak usage periods over time. The final results are generally expressed
based upon square foot nse. This allows for multiple buildings to be aggregated and compared. It is good
measurement for evaluating building energy performance based on the type of building, occupancy, fuel
source(s), location, weather, etc.

PURPOSE OF ENERGY BENCHMARKING

| The purpose for benchmarking the energy performance of the buﬂdinés within the HMFA portfolio is to gain a
better understanding of how the buildings use their energy and whether the energy efficiency measures that
have been implemented within our buildings have realized their expected enerpy savings. It will also help us
understand how our buildings are performing compared to similar buildings in other states. This analysis also
has implications that can guide how HMFA providps financing in the future by:

1. Identifying properties that could benefit from energy efficiency upgrades;

2. Providing guidance for future energy efficiency program development;

3. Providing an underwriting basis for expected utility cost reduction achieved through energy efficiency
and renewable cnergy progranis
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GETTING STARTED

The following instructions will guide you through the process of collecting the utility data, granting HMFA
access 1o the information, and uploading the information online through the EPA Portfolio Manager system.

IMPORTANT NOTES:

v In order to qualify for this point, the appﬁcalion shall include a copy of the completed, signed and
submitted letter of intent from the developer to NJTHMFA.

* Prior to issuance of the 8609, developer/owner will submit a signed energy benchmarking utility release
form for all common area meters (gas, oil, and electric, etc.), provision of certain project data (square
footage per building, mechanical systems ipstalled, sic.) and signed energy benchmarking utility release
forms for a ntinimum of 75% of tenants rented up at time of 8609 issuance. Applicant is required to
include the tenant utility release form as a part of the lease agreement.

#  For the next three years following issuance of the 8609, the applicant will ensure that at least 75% of all
tenants have viable utility relcase forms (or provide docamentation of the efforts to obtain such forms)
and common area utility data shall be uploaded into the EPA Pottfolio Manager
(www.energystar.gov/benchmark).

* NJHMFA does not provide additional, set-aside finding for Green Items covered by this program.

SUBMIT ALL REQUIRED DOCUMENTATION AFTER A TAX CREDIT ALLOCATION TO:
Please send all required dociiments fo:

Kwesi Darijels For U.S. Post Office:

NJ Housing and Mortgage Finance Agency P.O. Box 18550

kdaniels@njhmfa state.nj.us Trenton, NJ 08611

Phori¢: 609.278.7370

Fax: 609.278.8859 For Fed Ex, LIPS, Visitors, ete:

: 637 8. Clinton Ave.
Trenton, NJ 08650-2085

RESOURCES:
EnergyStar Portfolio Manager:

httpss/fwww.energystar.pov/istar/pmpam/

Service providers that offer automated benchmarking through EnergyStar-
http://www.etiergystar, gov/index.cfm?c=spp_res.pt_spps_automated benchmarking

" Energy Auditors that offer benchmarking services through NJ Clean Energy:
http:/iwww.njcleanenergy. comfcommermabmdusmalfpmgramsmj-smartstart-bm]dmgs/tools aud-
resources/iradeally/approved _vendorsearch/&start=

Online Portfolic Manager and Energy Benchmarking Training-
hitp://www.energystar.gov/ia/business/benchmarking _training/benchmarking.html
http://www.enetgystar.gov/index.cfim?c=business.bus_internet presentations

Pre-Recorded Energy BenchmarkingTraining-
https://enetgystar. webex.com/mw0307Vmywebex/defmult. do?siteurl=energystar
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PROCEDURES
Use the following checklist as a guide as you benichmark the building and tenant wtility usage.
o STEPL: Sign and subriit Letter of Intent to HMFA
o STEP2: Set-up meeting with the HMFA Green Technical Advisor

o STEP3: Gather building and space attribute information using the HMFA ENERGY
BENCHMARKING SURVEY FORM.

o STEP4: COMPLETE AND SIGN the BUILDING OWNER UTILITY RELEASE FORM

o STEPS5:  Have the tenants COMPLETE AND SIGN the TENANT UTILITY RELEASE
FORM : -

o STEP6:  Inputthe TENANT AND BULILDING account details into the HMFA UTILITY -
SPREADSHEET (SEE. APPENDIX A)

o STEPT: Collect 12 CbNSECUTIVE MONTHS of BUILDING UTILITY BILLS
o STEPS: Create a building profile in PORTFOLIO MANAGER (SEE APPENDIX B) -

o Portfolio Manager Username (do not submit to HMFA):

o Portfolio Manager password (do not submitf to HMFA):

o STEPY:  Upload BUILDING utility data into PORTFOLIO Manager
(www.cnergystar.gov/benchmark

o STEP10:  Authorize annual reporting to HMFA THROUGH PORTFOLIO MANAGER
o STEPI11: Submit the following items to HMFA

o HMFA Benchmarking survey form
Tenant and Building utility release forms {75% of tenants)

o 12 consecutive months of utility bills for each building utility account (due by January 31%, for
. the next three years)
o Filled out HMFA Utility Spreadsheet (SEE APPENDIX A)

c

#++OPTIONAL (consult with HMFA Green Technical Advisor in advance)***

o STEP12: Collect 12 CONSECUTIVE MONTHS of TENANT UTILITY BILLS from cach
tenant account

o STEP13:  Upload ALL tenant ufility data into PORTFOLIO Manager
{www.energystar.gov/benchmark

n STEP 14: Authorize annual reporting io HMFA THROUGH PORTFOLIO MANAGER

o STEP15:  Submit I2 consecutive months of utility bills for each tenant utility account {(due by
January 31, for the next three years)
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LETTER OF INTENT — ENERGY BENCHMARKING INITIATIVE

Please e-inail a signed copy of this page to NJHFMA Green Homes Qffice and include in Tax Credit Application,
By signing this document, I certify the following (“we” refers to the applicant orgaﬁizaﬁon):

1. We have received and reviewed the Program’s materials, consisting of the ‘LIHTC Green Point
Requiremenis 2012° and ‘Enérgy Benchmarking’ documents, which includes the Letter of Inent,
Building Utility Release Form and Survey, and Tenant Utility Release Form.

2. We understand that 4 meeting with the Green Technical Advisor is required within three (3) months
of the Tax Credit Award Date.

3. Weunderstand that prior to issuance of the 8609 we will snbmit a signed energy benchmarking nfility
refease form for all common area meters (gas, vil, #nd eleciric, ete.), provision of certain project data
(square footage per building, mechanical systems installed, etc.) and signed energy benchmarking
utility release forms for a minimum of 75% of tenznts rented up at time of 8609 issnance.

4. We understand for the next three years following issuance of the 8609, we will ensure that at least
75% of all tenants have viable utilify release forms (or provide doctumentation of the efforts to obtain
such foring) and common area uwiility data shall be reported. Common area ufility data shall be
uploaded hxto the EPA Fartfolio Munager (www.energystar.gov/benchmark).

5. We understand that NY ENERGYEFFICIENT Hontes certification is 2 prerequisite to participation in
the LIHTC Green Point program. I will comply with the ENERGY STAR requirements as indicated
in the LXHTC QAP section (c)8 and 2012 ENERGY STAR Equivalency letter of intent.

6. If requested we will allow NJHMFA staff access to the project site pre, during and post construction
for the purpose of but not limited to: project monitoring, performance testing, interviews, surveys
and photographs. -

7. T #m an authorized representative of the organization.

Signature:
Date:

Name of signer:

Title:

Project Name: _

Organization: _
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ENERGY BENCHMARKING SURVEY FORM
Please complete one Building Data Form for each bullding in a development.

BUILDING DATA
Development Name: _ ‘ - NJHMFA #:
Address; . Year Built:

Building type (Senior, Family, Mlxed) _
Electricity Metering (check one): O Individually-Metered / [ Masier-Metered
Gas Metering (check one): O Individually-Metered / O Master-Metered
Primary hot water fuel type:
Percent of floor area that is cocled in 10% increments (10%, 20%, 30%, ete.):

Percent of floor arez that is heated in 10% increments (10%, 20%, 30%, etc.):

Totad Sq. Fr: ___ Common Ares Sq. Ft.: : # of Bufldings:
#of Elevhtum: , # of Floors in each building: _ #ofunits:
# of Bedrooms: 1: 2: 3: d;
Past Ene_rgy_— fficiency Work Cagzgleted {select all that apply and inmplerneniation year- write N/A if not applicable):

ﬂEﬂiaenq Improvement Year implemented

o ENERGY STAR Homes Certification (not equivalency) '

o ENERGY STAR Equivalency

“Io Solar Photovoltaic PV)

o Green Fuinre or Affordable Green

o_Cogeneration (CHP)

o Solar Hot Water

o Windows

o1 Lighting

0 Other (please descnbe)

Please include all types of enérgy used Complete additional forms as needed when utility information differs by building.
METER INFORMATION
Electric Utility Name:

Account Number(s):

Natural Gas Utility Name:
Account Number(s):

Fuel Oil Utility Name:
Account Number(s):

Other Meters-not including water or sewer (¢.g. Renewable Energy, Propane, Cogeneration):
Utility Name & Account Number{s):

Utility Name & Account Number(s): .

Utility Name & Account Nutmbet(s):
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COMMUNITY AFFAIRS

BUILDING SYSTEM CHARACTERISTICS:

Please check all that apply;
Heating System Type:

0

oo 0O O o 0oao

a

8]

Furnace

High Efficiency Condensing Furnace
High Efficiency Condensitig Bumner
Hot Water Botler

. Steam Boiler

Heat Pump

High Efficiency Variable Heat Pump
Ground Source Heat Pump
Packaged Terminal Air Conditioner
(FTAC) Unit '
Cogeneration (CHP)

Special Description:

Cooling System Type:

Supp. 6-17-13

m]

OO0oco o IzaA

m]

Chiller

Wall Unit (in each Apt.)

Cooling Tower

Window Unit (in each Apt.)
Compressor (fini-split)
Compressor (dusted)

Ground Source Heat Pump
Packaged Tenminal Afr Conditioner
(PTAC) Unit

Special Description:

80-148

Building type:

0
u]

OoaoanQ

Wood or steel frame

Solid Concrete

Masonry

Modular

Structurally insulated panels (SIPS)
Other type:

Optional:

o

OB doao

Wood or steel frame

Selid Concrete

Magsonry

Modular

Structurally insulated panels (SIPS)
Other type:
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Building Owser Utilitv Release Form

__Authorization for NJLBIFA 1o Recewe C'usmmer Utd:{y Data

To Whom It May Concern; -

By signing this release forn, the property owner (Owner) grants the New Jerséy Housing and Mortgage Finance Agency
(NTHMFA) and its desigmee, a consultant for this initiative, permission to access utility data information for the past two
(2) years of and for the following four (4} years from this date for the development/building referenced below. The utility
data includes energy consumption, energy demand, enetgy cost, as well as associated fees and taxes for cach billing
petiod. This information will be used to track energy efficiency and consumption of the building indicated below for the
express putpose of measuring the success of past energy upgrades, comparing building performance to similar building
types and determining need for future energy efficiency improvements,

1 am an authorized representative for the development and building listed below and account(s) listed on the following
page(s), totaling ___ pages, and represent and warrant that I have full aathority to execute this release form on behslf of
the Owner. Owner understands that the information obtained as part of this initiative may be released by the NTHMFA to
other participating developments upon request for comparizon piirposes. Comparison reports-compiled by the NJAMFA
for this program and provided to other developments will not inclede this developmenti’s riame or address. COwner
understands and acknowledges that such information may be subject to release under the Open Public Records Act,
N.JS.A, 47:1A-] et seq., or other applicable law. Owner nnderstands that each applicable utility provider (Utility)
reserves the right to verify this anthorization request.

Owner anthorizes the Utility to release the requested informiation on Owner’s account or facilities to the NJHMFA or its
designes. Ownmer hereby releases, holds harmless, and indemnifies the NYHMFA and the Utility from any Liability,
cleims, demands, canses of action, damages, or expenses as a result of, but not limited to: 1) any release of information to
NYHMFA or ifs designee pursnant to this Utlhty Release; or 2) the imanthorized use of this information by NTHMFA or
its designee.

Sincerely,

Authorized Representative (signature)

Please print clearly.

Authorized Representative Name:
Development Name:
Building Service Address:
Development Contact:
Mailing Address:

Phone: . Email:
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Tenant Jtility Release Form

. Authorization Jor NJHM¥ A (o Receive Customer Utility Datu

Date:

To Whom It May Concern:

By signing this release form, the tenant (Tenant) grants the New Jersey Housing and Mortgage Fifizince Agency
(NJHVIFA) and its designee (2 consaltant for this initiative) permission to access utility data information for the past two
(2) years of aud for the following four (4) years from this date for the umit referenced below. Utility deia includes energy
consumption, crergy demand, energy cost as well as associated fees and taxes for each billing period. This information
will be used to track energy efficiency and consumption of the building indicated below for the express- purpose of
medsiring the success of past emergy upgrades, comparing buflding performence to similz: bmldmg types and
detérmining need for future energy efficiency improvements.

I am an authorized representative for the unit and account(s) listed below and represerit and warrant that I have authority
to execute this release. Tenant understands that the information obtained as part of this initiative may be released by the
NJHMFA to other participating developments upon request for comparison purposes. Comparisen reports compiled by the
NJHMFA for this program and provided to other developments will not include tenant’s information or this
development’s naime or address. Tepant nderstands end acknowledges that such information may be subject to release
under the Open Public Records Act, N.J.S A, 47:1A-1 et seq., or other applicable law. Tenant understands that ‘each
applicable utility provider reserves the right to verify this authorization request. . ,

Tenant authorizes the Uti]ity to release the requested informiation on Tenant’s account to the NJHMFA or its designee,
Tenmnt hereby releases, holds harmless, and indemnifies the NJHMFA and Utility from any liability, claims, demands,
cawsés of action, damages, or expenses as a resnlt of, but not limited to: 1) any release of information to NJHMFA or its
designes pursuant to this Utility Release; or 2) the unauthorized use of this information by NJHMFA or its designee.
Tenant understands that he/she may cancel this authorization at any time by submitting a written request to both the
Utility and NJEIMFA.

Si.ncerely,

Anrthorized Representative (Tenant signature)

Please print cleariy.

Representative name:

Development Name: _

Building Address: _

Unit Numbier: Number of Bedrooms in Unit:
Please list wility provider{s) and account number{y):
ELECTRIC UTILITY: ACCOUNT #:__
GAS UTILITY: | , ACCOUNT #;
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HOUSING AND MORTGAGE FINANCE AGENCY

APPENDIX A

Contact Kwesi Danigls at Kdaniels@njhmfa state_nj.us for the electronic version of the spreadsheet.

Definitions:
1. Fuel Type: Gas or Electric
2. Utility Company: PSE&G, Atlantic City Eiectrie, JCP&L, etc.
3. Common Area: All bills paid only by the building management
4. Tenant: All bills paid only by the tenants
5. Usage Type: Baseload (BL} - fnel used for basic energy items like lighting and cookding
Cooling (C)
Heating (H)
Domestic Hot Wter (DHW)
HMFAS | .. Property Name . Unit | FuelType | = Usage Type. ' Utiiity Company
_ Common Area ’
Common Area
" Tenant
Tenant
profect’ | 1 7 U K e | - |
" Gross rfonht;::;;l Area Com;nofr:r__ Tsqf)y-__ | -—ﬁl;e_qmzz,gq __bedroom (sq'ft)-_‘-dnlts',.
fsatt) R = units - - - T
Numbel_'_ Numberof floers |  Numberof building _bedroom - __ bedroom building
of rbullding’ units locations, | DUNdng locatians | S ion t
bulldings |  PEFoUNANE e  QCATONS: | - (amourit) ons (amount)
. . . (amount}- ] o - }
Oil Account #
Company -
Electric Gis
| signed 'r_eleése . S _—
L R . form for this ) ; signed release form for this -
- Unit§ . Account# account {Y/N) | Unit# | - Account# account [Y/N)
80-151
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New Rule, R.2013 d.086, effective ime 17, 2013.

See: 45 N.JR. 530(a), 45 N.JR. 1511(a),
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